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United States Court of Appeals for the 

District of Columbia 


Xo. 6340. 

B. T. Buzard, Petitioner, 
vs. 

Guy T. Helvering, Commissioner of Internal Revenue 

Xo. G341. 

E. T. Dusexbury, Petitioner, 

vs. 

Guy T. TIelvering, Commissioner of Internal Rdvenue. 


1 Docket Xo. 43793. 

! 

B. T. Buzard, Petitioner, 

v - | 

Commissioner of Internal Revenue, Respondent. 

I 

Appearances: I 

For Petitioner: John J. Heberle, Esq., James P. Quig¬ 
ley, Esq., Robert J. Heberle, Esq. 

For Respondent: J. R. Johnston, Esq., L. M. perrien, 
Esq. 


Docket Entries. 


1929. 


lotified. 


Feb. 18. Petition received and filed. Taxpayer 

(Fee paid.) 

Feb. 19. Copy of petition served on General Counsel. 
Apr. 1G. Motion for continuance to July 20, 192l) to an¬ 
swer filed bv G. C. Granted. 


1—6340a 
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1929. 

June (3. Notice of appearance of James P. Quigley as 
counsel for taxpayer tiled. 

July 9. Motion for continuance to Oct. 20, 1929 to an¬ 
swer filed by G. C. Granted. 

Answer filed bv G. 0. 

Copy of answer served on taxpayer. General 
Calendar. 


Oct. 15. 
Oct. 26. 


1931. 
Oct. 15. 
Oct. 20. 

Oct. 20. 

Nov. 10. 


Nov. 17 
Dec. 3. 
Dec. 15. 

1932. 
Feb. 2. 


Feb. 10. 
April 14. 

May 9. 

Mav 16. 
* 

June 6. 


July 26. 
July 28. 

Aim-. 16 . 


Hearing set Nov. 10, 1931. 

Application for subpoena duces tecum to E. T. 
Dusenberg et al filed by taxpayer. 

Subpoenas (3) duces tecum to E. T. Dusenberg et 
al issued. 

Hearing had before Mr. Smith, Div. 5, on merits. 
Submitted—Hearing limited as per stipula¬ 
tion. Stipulation to limit hearing. Petition¬ 
er's motion for judgment filed at hearing. 
Briefs due Dec. 15, 1931. 

Transcript of hearing of Nov. 10, 1931 filed. 

Brief filed by Taxpayer. 

Brief filed bv G. C. 

% 

Order restoring proceeding to the docket for fur¬ 
ther hearing in accordance with the stipula¬ 
tion and the hearing be held 3/3/32 entered. 

Motion for Circuit hearing at San Francisco filed 
by G. C. 2/20/32 Granted. 

Hearing set in San Francisco, California begin¬ 
ning June 6, 1932. 

Motion to produce filed by G. C. 

Order that petitioner produce at hearing certain 
written documents entered. 

Hearing had before Mr. Seawell on merits. Sub¬ 
mitted. Motion to consolidate dockets 42793- 
43017 granted. Stipulations as to facts filed. 
Briefs due in 60 days. 

Motion for 30 days extension to file briefs after 
receipt of transcript filed by G. C. 

Motion for 30 days extension to file briefs after 
receipt of transcript granted as to both par¬ 
ties. 

Brief filed by taxpayer. 
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1932. 
Aug. 29. 
Aug. 30. 
Sept. 15. 
Dec. 29. 

1933. 
Mav 31. 


Supplemental brief tiled by taxpayer. 

Second supplemental brief tiled by taxpayer. 
Brief tiled by G. C. j 

Transcript of hearing of June (i, 1932j filed. 


June 3. 
July 7. 


Julv 12. 
* 

July 12. 
Aug. 9. 


Findings of fact and opinion rendered Herbert F. 
Seawell, Div. 4. Decision will be entered for 
the respondent. I 

Decision entered. IT. F. Seawell Div. 4. j 
Motion for reconsideration of the Div, Report 
and Decision with brief in support tiled by 
taxpayer. 

Order that decision be modified, and in kll other 
respects motion be denied, entered, j 
Order that figures appearing in line three} of page 
four promulgated 5/31/33 be stricken and $26,- 
947.70 be substituted entered. 

Motion for review of the Div. Report and deci¬ 
sions—with brief in support of allegations of 
error filed by taxpayer. 

Aug. 10. Order pursuant to tho authority contained in 
section 601 (b) of the Revenue Act of 1928, 
order of Div. ii:4 entered 7/12/33 be reviewed 
by the Board, together with opinion promul¬ 
gated 5/31/33 are contained in the appendix 
to the motion filed herein, entered. 

1934. | 

Feb. 1. Opinion rendered Herbert F. Seawell, Div. 4. 
The order entered 7/12/33 is affirmed. 

Feb. 5. Decision entered. H. F. Seawell, Div. 4[. 

May 3. Stipulation of Venue filed. 

May 3. Petition for review by District Court of Appeals, 
D. C., with assignments of error filed bv tax- 
payer. 

Proof of service filed. 

Motion for extension to 8/2/34 to complete rec¬ 
ord filed by taxpayer. 

Order enlarging time to Aug. 2, 1934 for prepa¬ 
ration of evidence and delivery of record en¬ 
tered. I 


May 3 
June 27 


27 


June 
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1934 . 


July 

Julv 

Julv 


Sept. 

Sept. 

Sept. 

Oct. 


23. Motion for extension to October 2, 1934 to com¬ 
plete record filed by taxpayer. 

23. Notice of the appearance of Robert J. Heberle— 
counsel for taxpayer. 

23. Order enlarging: time to Oct. 2, 1934 for prepa¬ 
ration of evidence and delivery of record en- 

%> 

tered. 

27. Praecipe with proof of service thereon filed. 

27. Agreed statement of evidence lodged. 

29. Agreed statement of evidence approved and or¬ 
dered filed. 

2. Order enlarging time to Oct. 23, 1934 for trans¬ 
mission and delivery of record entered. 

» 


Docket No. 43017. 


E. T. Dusexbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Appearances: 

For Taxpayer: John J. Heberle, Esq., Jas. P. Quigley, 
Esq., Robert J. Heberle, Esq. 

For CommT: J. R. Johnston, Esq., L. M. Berrien, Esq. 


Docket Entries. 

1929. 

Mar. 1. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 2. Copy of petition served on General Counsel. 

Mav 1. Answer filed bv General Counsel. 

• • 

“ 4. Copy served on taxpayer. Circuit Calendar. 

Jun. G. Notice of appearance of Jas. P. Quigley as coun¬ 
sel for taxpayer filed. 

1930. 

Aug. 12. Motion for leave to file amended answer filed bv 
General Counsel. Amended answer tendered. 

“ 14. Motion granted. 


1932. 

Apr. 13. Hearing set in San Francisco, California begin¬ 
ning June G, 1932. 
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1932. 
Mav 9. 


Juii. 6. 


Jul. 26. 


A up:. 16. 
4,1 29. 

4 4 30. 

Sep. 15. 
Dee. 29. 

1933. 
Mav 31. 


Motion to produce filed be General Counsel. See 
42793. * | 

Order that petitioner produce at hearing certain 
written documents entered. j 

Hearing had before Mr. Sea well on merit k Sub¬ 
mitted. Motion to consolidate with! docket 
42793 granted. Stipulation as to fac|ls filed. 
Briefs due in GO days. j 

Motion for 30 davs extension to file bri6f after 
receipt of transcript filed by General Counsel. 
Motion for 30 days extension to file bri<j>f after 
receipt of transcript granted as to both parties. 
Brief filed by taxpayer. I 

Supplemental brief filed by taxpayer. 

Second supplemental brief filed by taxpayer. 
Brief filed by General Counsel. 

Transcript of hearing of June G, 1932 filed. 


Jun. 3. 
Jul. 7. 


“ 12 . 


i * io 


Findings of fact and opinion rendered, Herbert F. 

Seawell, Div. 4. | 

Decision will be entered for the respondent. 
Decision entered, 11. F. Seawell, Div. 4. j 
.Motion for reconsideration of the Division De¬ 
port and Decision with brief in support fliled by 
taxpayer. 

Order that decision be modified and that in all 
other respects the motion be denied entered. 
Order that figures appearing in line three of page 
four of report promulgated 5/31/33 be stricken 
and $26,947.70 be substituted entered. 


Aug. 9. 


“ 10 . 


F eb. 1 


Motion for review of Division Report and De¬ 
cision with brief in support filed by taxpayer. 

Order that pursuant to the authority contained in 
Section 601 (b) of the Revenue Act of 192,8 that 
orders of Div. 4 entered 7/12/33 be reviewed 
by the Board together with opinion promul¬ 
gated 5/31/33 are contained in the appendix to 
the motion filed herein, entered. I 

i 

! 

Opinion rendered, Herbert F. Seawell, D^v. 4. 
The order entered 7/12/33 is modified. 
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1934. 

Feb. 5. Decision entered, H. F. Sea well, Div. 4. 

May 3. Stipulation of venue filed. 

“ 3. Petition for review by U. S. Court of Appeals for 

the District of Columbia with assignments of 
error filed by taxpayer. 

“ 3. Proof of service filed. 

Jun. 27. Motion for extension to Aug. 2, 1934 to complete 
record filed by taxpayer. 

“ 27. Order enlarging time to August 2,1934 for prepa¬ 

ration of evidence and delivery of record en¬ 
tered. 

Jul. 25. Xotice of the appearance of Robert J. Heberle as 
counsel for taxpayer filed. 

“ 25. Motion for extension to 10/2/34 to complete rec¬ 

ord filed by taxpayer. 

“ 25. Order enlarging time to Oct. 2, 1934 for prepara¬ 

tion of evidence and deliverv of record entered. 

Sep. 27. Praecipe with proof of service thereon filed. 

“ 27. Agreed statement of evidence lodged. 

“ 29. Agreed statement of evidence approved and or¬ 

dered filed. 

Oct. 2. Order enlarging time to Oct. 25, 1934 for trans¬ 
mission and deliverv of record entered. 

%• 

5 [Stamp:] Filed Feb. IS, 1929. United States Board 

of Tax Appeals. 

* United States Board of Tax Appeals. 

Docket Xo. 42793. 


R. T. Buzard, 607 Crocker Building, San Francisco, Cali¬ 
fornia, Petitioner, 


Commissioner of Internal Revenue, Respondent . 


Petition. 


Feb. 18, 1929. 


The above-named petitioner hereby petitions for a re- 
determination of the alleged liability, and of the alleged 
deficiency, set forth by the Commissioner of Internal Reve¬ 
nue in his notice of deficiency (IT :RR-280-60-D-RCW) 
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i 

dated January 17, 1929, and as a basis oi’ this proceeding 
alleges as follows: j 

1. The petitioner is an individual and maintains a busi¬ 
ness address at Xo. 607 Crocker Building, San IfVancisco, 
California. 

2. The notice of deficiency (a copy of which is attached) 
was mailed to the Petitioner on January 17, 19211. 

J. The deficiency in controversy is said bv the Comniis- 
si oner to be 


“$53,086.18 “ ; * Phis any accrued penalty and interest 
“representing your (my) liability as transferee of the Xa- 
“varro Lumber Company under the provisions of Section 
“280 of the Revenue Act of 1926. I 

i 

and it is said to be composed of outstanding tax (assessed 
against said Company as follows: | 

1919 . $13,568.75 

1920 . 39,517.43 

Total . $53,086.18 

i 

i 

plus any accrued penalties and interest. j 

6 4. The proposed assessment is based upon the 

following errors. i 

(4-a) The Commissioner errs in his determination that 
this petitioner is the 

i 

“transferee of the Xavarro Lumber Company under the 

“provisions of Section 280 of the Revenue Act of jl926 

j 

(4-b) The Commissioner errs in that the alleged liability 
is not founded upon a valid assessment of tax outstanding 
against the alleged transferror-taxpayer. j 

(4-c) The Commissioner errs in that assessment' of the 
tax against the alleged transferror-taxpayer was (barred 
when the Commissioner mailed his deficiency letter (to this 
petitioner. 

(4-d) The Commissioner errs in that all of his proposed 
determinations in respect of this petitioner under sajd Sec¬ 
tion 280 were barred by statute when he mailed his defi¬ 
ciency notice to this petitioner. 1 

(4-e) The Commissioner errs in that he proposes an 
unauthorized assessment against this petitioner undir Sec- 
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tIon 280 of the Act of 1920, because 1 lie only assessment 
authorized bv tlicit section is— 

“the liability at law or in equity of a transferee of property 
“of a taxpayer in respect of a tax imposed upon the 
“taxpayer. 

and the Commissioner's letter does not advise or compose 
a determination of liability answerable to that description, 
nor is he authorized bv the Revenue Acts, or constitution- 
ally competent (in any event) to make such a determination 
of liabilitv. 

(4-f) The Commissioner errs in that his determinations 
in his deficiency letter to this petitioner are inconsistent 
with and are disputed and invalidated by his determina¬ 
tions in an identical deficiency letter in respect of the same 
alleged tax liabilitv and which he mailed on the same date 
to another individual named E. T. Dusenbury, and there is 
no authority in law for duplicate determinations or assess¬ 
ments of the same liability in respect of the same tax or 
for the making* of assessments against two individuals for 
liabilitv for the same tax. 

7 (4-g) The Commissioner errs in proposing to as¬ 

sess interest or penalties occasioned by the conduct 
or delinquency of the alleged transferror-taxpayer, against 
a transferee subject to assessment of liability under Sec¬ 
tion 280. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(5-a) Tile petitioner is not the transferee of the Navarro 
Lumber Conipanv within the /caning of Section 2*0 of the 
Act of 1026 

(7>-b) On information and belief petitioner states that the 
Commissioner did assess certain tax against the alleged 
transferror-taxpayer for 1919 and 1920 after the assess¬ 
ment was barred by statute and following a redetermina¬ 
tion of an alleged deficiency by this Board, but it appears 
that the Board was without jurisdiction in the proceeding 
and its attempted redetermination was a nullity. 

(5-c) The returns of both the alleged transferror-tax¬ 
payer and of this petitioner for 1919 and for 1920 were 
filed during 1920 and 1921 (respectively) and assessment 
of tax for 1919 and 1920 was barred after expiration in 
1925 and 1926 (respectively) of the live year periods fol- 
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lowing 1 lie dates on which said 1919 and 1920 taxj returns 
were tiled, and nothing has been validly done to accomplish 
any lawful extension of that period. | 

(o-d) The additional year provided in Section j280 for 
assessment of liabilitv of transferees under that| section 
expired during 1926 and 1927 (respectively) and therefore 
the Commissioner's power to determine, assess, oJ* collect 
the Section 280 liability in dispute, expired before luj mailed 
his deficiency letter dated January 17, 1929. I 

(5-c) The Revenue Acts authorize the Commissioner to 
determine and assess the tax imposed upon the taxpayer 
bv said Acts, but tliev do not even by inference attempt to 
confer on him 

“power to determine Section 280 liability at la^v or in 
equity in respect of the tax imposed by law upon another 
taxpayer.” 

They could not have done otherwise because the Congress 
could not confer judicial power which per force of the Fed¬ 
eral Constitution it does not possess. 

8 (5-f) The identical liability proposed for assess¬ 

ment against this petitioner has been determined by 
the Commissioner to be liabilitv of another individual, 
E. T. Dusenbury, who is unrelated to this petitioned. 

o-g) Interest and ])enalties assessable against a Section 
280 Transferee are only those that arise in respect j of the 
liability which is imposed in respect of tax, which, is as¬ 
sessed pursuant to said Section 280, and they are jimited 
to accruals in respect of defaults by said Transferee in 
respect of said liability. 

0. Wherefore, the petitioner prays that this Board may 
hear the proceeding and find that the Commissioner's pro¬ 
posed assessment is not authorized bv law. 

JOHN J. HEBERLE, 

43 Cedar Street , New York City, 

Of Counsel for Taxpayer. 

State of Alabama, 

County of Wilcox , ss: 

R. T. Buzard, hereby duly sworn, says that he is the peti¬ 
tioner above named: that he has read the foregoing peti¬ 
tion or had the same read to him, and is familiar wijh the 
statements contained therein, and that the facts stated are 
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true, except as to those facts stated to be upon information 
and belief, and those facts he believes to be true. 

R. T. BUZARD. 

Subscribed and sworn to before me this 14th dav of 
Feb., 1929. 

II. S. HESTER, 

X of art/ Public. 

9 Exhibit A. 

Treasury Department, "Washington 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to-. 


XP-2 

i January 17, 1929. 

Mr. R. T. Buzard, 

607 Crocker Building, 

San Francisco, California. 

Sir : 

In accordance with Section 274 of the Revenue Act of 

1926, vou are advised that the determination of vour tax 
• « 

liability for the years 1919 and 1920 discloses a deficiency 
• • •/ 

of $53,086.18, as shown in the statement attached, as trans¬ 
feree of the Navarro Lumber Company, under the provi¬ 
sions of Section 280 of the Revenue Act of 1926. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 

of vour tax liability. 

• % 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, "Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty 
days after filing the agreement form, or on the date assess- 
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I 

i 

nient is made, whichever is earlier; whereas if njo agree¬ 
ment is filed, interest will accumulate to the date ojt* assess¬ 
ment of the deficiencies. | 

Respectfullv, | 

D. H. BLAIR, 
Commissioner, 
By 0. B. ALLElJf, 

Dc puty Co m m is si o n c r. 

Enclosures: Statement. Form 866. Form 882. 1 

i 

10 Statement 

l 

IT :E :RR-280-60D. RCW. | 

i 

In re Navarro Lumber Company, San Francisco, 

California. I 


Under the provisions of Section 280 of the Revenue Act 
of 1926, there is proposed for assessment against you the 
amount, of $53,086.18 plus any accrued penalty and interest 
representing your liability as a transferee of the] assets 
of the Navarro Lumber Company for outstanding tax 
assessed against said company for the years 1919 and 
1920 as per statement. j 

Year. Deficiency in Tax. 

1918 (Waiver .j. 

1919 . $13,568.75 

1920 . 39,517.43 

1921 .1. 


Totals .853.086.18 

I 

Schedule 1. | 

Net Income. 

1918. 

Net income disclosed by amended return. SI4,524.89 


Amortization of Steam’s Contract charged as 

depletion. $5,000.00 

Depreciation deducted. S22,587.54 

Depreciation ad j usted. 11,208.93 I 

- 11,378.01 

Profit on sale of S. S. Marshfield. $19,118.75 I 

Profit reported on sale.. 201.61 

- 18,917.14 35,295.75 


$491,820.64 


Total 
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Less: 

Portion of stum page applied to purchase of 


Steam’s Plant. $S. 345.90 

Repairs, renewals and betterments. 16,956.19 

Loss on sale of trucks. 6.44 

Increase in inventory 12/31/17. 23,013.69 

Reduction in inventory 12/31/18. 3.178.6S 

Expense on sale of steamer. 568.18 


52,069.08 


Adjusted net loss—1918 


$2,248.44 


11 Schedule 2. 

Profit on S. S. Marshfield. 

Received: 

Increase. $15,000.00 

Sale of Hull. 22,500.00 

Sale of repair parts. 2,400.00 


Total. $39,900.00 

Less: 

Cost of steamer. $25,000.00 


Depreciation 1914 to 1917, inc. 4,218.75 


Depreciated value at time of fire. 20,7S1.25 

Adjusted profit on disposal.. $19,1 IS.75 


Schedule 3. 

Loss on Sale of Trucks. 

Cost of trucks In 1917. 

Less: 

Depreciation to 12/31/17. 

Depreciated value 12/31/17. 

Sales price. 

Adjusted loss on side. 


$106.29 

4.25 


$102.04 

95.60 

$6.44 


Schedule 4. 
Tax Liability. 


Adjusted total tax liability 19IS. None 

Tax assessed... None 

Change in tax liability 191S.. None 


Schedule 5. 

1919. 

Net Income. 

Net income disclosed by amended return. $52,075.61 

12 

Add: 

Amortization of Steam's Contract charged to 

depletion...!. $5,000.00 

Depreciation deducted. $24,830.8$ 

Depreciation adjusted. 11,655.48 13,175.40 
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Reduction in Inventory 12/31 /IS. 3,178.(iS j 

Ivoss on sale of assets reported.... $ 124.29 j 

Loss on sale of assets adjusted.... .79 123.50 | 


Loss on locomotive reported. $7,022.00 

Loss on locomotive adjusted. 0,757.44 204.50 i 21.742.14 


Total. $73,817.75 

Less: 

Portion of stumpage applied to purchase of 

Steam’s Plant.. $13,497.57 

Repairs, Renewals and Betterments. 10,722.23 | 24.219.80 

Adjusted net income 1919. j $49,597.95 

i 

I 

Schedule 0. I 


Sale of Assets. 


Trucks purchased in 1917, Cost. $23.02 

Less: 

Depreciation 1917 and 1918. 2.83 


Depreciation value—time of sale 
Sale.s* price. 

Loss on Sale. 


$20.79 
20.00 
i - 

$.79 


Schedule 7. 

Destruction of Locomotive. 

Cost 1915 to 1919. $7,770.24 


Less: 

Depreciation. 1,012.80 


Depreciated value at time of loss 
Salvage. 

Net loss. 


£6,757.44 
| None 

£6,757.44 


13 


Schedule 8. 


Invested Capital. 


Capital stock. $112,833.34 

Surplus shown on amended balance sheet. 92,555.86 


Total amended balance sheet 12/31/18 

Add: 

Depreciation disallowed 1914 to 1918.... 
Total. 

Less: 




$205,389.20 


2^,602.94 
$23 j,992.14 


Decrease in Inventory 12/31/18. $3,178.68 

Stum page expensed 1914 to 1918. 38.05S.95 

Repairs, renewals and betterments. 43,790.86 j 

Net additions to income taxes 1914 to 1917- 2,850.02 87,878.21 

_ I _ 

$14^,113.93 


Adjusted invested capital 1919 
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4(f). Admits that a deficiency letter was mailed to F. T. 

Dusenburv, another stockholder of the Xavarro Lumber 
• * 

Company, in respect of the same tax liability, but denies 
each and everv other allegation of error contained in sub- 
paragraph (f) of Paragraph 4 of said Petition, and avers 
that in the appeal of the Xavarro Lumber Company, 10 B. 
T. A. 690, the United States Board of Tax Appeals decided 
and determined that respondent did not err as alleged in 
subparagraphs (b) and (c) of Paragraph 4 of said 

17 Petition; and that such decision and determination 
having become final are res adjudieata as to this Peti¬ 
tioner, who was a stockholder of the said Xavarro Lumber 
Company at the time said appeal was heard and determined. 

4(g). Denies each and every allegation of error con¬ 
tained in subparagraph (g) of Paragraph 4 of said Peti¬ 
tion. 

5(a), (b), (c), and (d). Denies each and every allegation 
contained in subparagraphs (a), (b), (c), and (d) of Para¬ 
graph 5 of said Petition. 

5(e). Adniits that the Revenue Acts authorize the Com¬ 
missioner of Internal Revenue to determine and assess the 
tax imposed upon the taxpayer by said Acts, but denies 
each and every other allegation contained in subparagraph 

(e) of Paragraph 5 of said Petition. 

5(f). Admits the allegations contained in subparagraph 

(f) of Paragraph 5 of said Petition. 

5(g). Denies each and every allegation contained in sub- 
paragraph (g) of Paragraph 5 of said Petition. 

Further answering, respondent alleges: 

That at all times material herein the Xavarro Lumber 
Company was a corporation organized and existing under 
and by virtue of the laws of the State of California. 

That the liability of the Petitioner in this proceeding for 
taxes for the vears 1919 and 1920 is for a judgment given 
and entered by the Board of Tax Appeals in the appeal of 
the Xavarro Lumber Company, 10 B. T. A. 690, in favor 
of the Commissioner of Internal Revenue, respond- 

18 ent, and against the Xavarro Lumber Company. 
That said findings, decision and judgment have never 

been reversed or set aside and still remain in full force and 
effect. That in pursuance to the decision of the Board and 
within the time prescribed by law, the Commissioner of 
Internal Revenue duly and regularly assessed against said 
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corporation deficiencies in income and profits taxe^ for the 
years 1919 and 19*20 in the respective amounts j of $13.- 
568.75 and $39,517.4.*!. That no part of said taxes jias been 
paid. That the Petitioner was a stockholder of staid cor¬ 
poration and was and is privy to such findings, decision and 
judgment, and is bound thereby. That the Board’s 'decision 
in such appeal having become final, this Petitioner is 
estopped in this proceeding to challenge, dispute, pr ques¬ 
tion such decision or judgment made and enteredj in said 
appeal either collaterally or in any manner other than by 
direct proceedings brought therefor. j 

That subsequent to the date the said taxes became due 
and payable the Navarro Lumber Company distributed all 
of its property and assets. That the Petitioner as the 
owner and holder of 398*4 shares of the capital stock of the 
Navarro Lumber Company received property anq assets 
in such transfer and distribution, so made by the ^avarro 
Lumber Company, having a value in excess of the taxes 
herein involved. That by reason of such receipt ojf prop¬ 
erty and assets the Petitioner became a transferee! within 
the meaning of Section 280 of the Revenue Act of 19^6, and, 
as such, liable for the payment of the outstanding taxes 
due by the Navarro Lumber Company plus interest pis pro¬ 
vided bv law. 

•> 

19 Wherefore, it is prayed that the Commissioner’s 
determination be in all things approved a|nd the 
Petition be dismissed. 

(Signed) C. M. CHAREST] 

General Counsel , 
Bureau of Internal Revenue. 


Of Counsel: 

J. E. MATHER, 

J. 0. RHYNE, 

Special Attorneys, 

Bureau of Internal Revenue. 

v°k. 

10/15/29. 


2—6340a 
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*20 [Stamp:] Filed Mar. 1, 1929. United States Board 

of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 43017. 

E. T. Dusenbury, 607 Crocker Building, San Francisco, 

California, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

Mar. 1,1929. 

The above-named petitioner hereby petitions for a rede¬ 
termination of the alleged liability, and of the alleged 
deficiency, set forth by the Commissioner of Internal Rev¬ 
enue in his notice of deficiency (IT :RR-250-60-D-RCW) 
dated January 17, 1929, and as a basis of this proceeding 
alleges as follows: 

1. The petitioner is an individual and maintains a busi¬ 
ness address at Xo. 607 Crocker Building, San Francisco, 
California. 

2. The notice of deficiency (a copy of which is attached) 
was mailed to the Petitioner on January 17, 1929. 

3. The deficiencv in controversv is said bv the Commis- 

» * • 

sioner to be 

“$53,086.18 * * * Plus any accrued penalty and interest 
“representing your (my) liability as transferee of the 
“ Xavarro Lumber Company under the provisions of Sec- 
“tion 2S0 of the Revenue Act of 1926. 

and it is said to be composed of outstanding tax assessed 
against said Company as follows: 

1919 . $13,568.75 

1920 . 39,517.43 


Total . $53,086.18 plus 

anv accrued penalties and interest. 





19 


E. T. DUSEXBURY VS. G. T. HELVERING, COMM’r. 


21 4. The proposed assessment is based upoij the fol¬ 

lowing errors. 

(4-a) The Commissioner errs in his detenninatiion tliat 
this petitioner is the j 

“transferee of the Xavarro Lumber Company upder the 
“provisions of Section 280 of the Revenue Act of lj926. 

(4-b) The Commissioner errs in that the alleged liability 

is not founded upon a valid assessment of tax outstanding 

against the alleged transferror-taxpayer. 

(4-c) The Commissioner errs in that assessment of the 

tax against tlie alleged transferror-taxpayer was barred 

when the Commissioner mailed his deficiency letter to this 

%■ 

petitioner. 

(4-d) The Commissioner errs in that all of his proposed 
determinations in respect of this petitioner under said Sec¬ 
tion 280 were barred by statute when he mailed pis defi¬ 
ciency notice to this petitioner. 

(4-e) The Commissioner errs in that he proposes an un¬ 
authorized assessment against this petitioner under Sec¬ 
tion 280 of the Act of 1926, because the only assessment 
authorized bv that section is— 


“the liability at law or in equity of a transferee of prop¬ 
erty of a taxpayer in respect of a tax imposed upon the 
“taxpayer | 


and the Commissioner’s letter does not advise or compose 
a determination of liability answerable to that description, 
nor is he authorized by the Revenue Acts, or constitution¬ 
ally competent (in any event) to make such a determina¬ 
tion of liability. j 

(4-f) The Commissioner errs in that his determin|ations 
in his deficiency letter to this petitioner are inconsistent 
with and are disputed and invalidated by his determina¬ 
tions in an identical deficiency letter in respect of thej same 
alleged tax liability and which he mailed on the same date 
to another individual named R. T. Buzard, and there is no 
authority in law for duplicate determinations or assess¬ 
ments of the same liability in respect of the same tax <f>r for 
the making of assessments against two individuals for 
liability for the same tax. 

22 (4-g) The Commissioner errs in proposing to 

assess interest or penalties occasioned by the con¬ 
duct or dolinnuonev of the alleged transfer-or-taxpayer. 


20 


IJ. T. BT’ZARD VS. G. T. IIELVERIXG, COMM R. 

against a transferee subject to assessment of liability 
under Section 280. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(f>-a) The petitioner is not the transferee of the Navarro 
Lumber Company within the meaning of Section 280 of the 
Act of 1926. 

(5-b) On information and belief petitioner states that 
the Commissioner did assess certain tax against the alleged 
transferror-taxpayer for 1919 and 1920 after the assess¬ 
ment was barred bv statute and following a redetermina- 
tion of an alleged deficiency by this Board, but it appears 
that the Board was without jurisdiction in the proceeding 
and its attempted redetermination was a nullity. 

(5-c) The returns of both the alleged transferror-tax- 
payor and of this petitioner for 1919 and for 1920 were 
iiled during 1920 and 1921 (respectively) and an assess¬ 
ment of tax for 1919 and 1920 was barred after expiration 
in 192o and 1926 (respectively) of the five year periods fol¬ 
lowing the dates on which said 1919 and 1920 tax returns 
wore filed, and nothing has been validly done to accomplish 
any lawful extension of that period. 

(6-d) The additional year provided in Section 280 for 

assessment of liabilitv of transferee under that section ex- 

pired during 1926 and 1927 (respectively) and therefore 

the Commissioner's power to determine, assess, or collect 

the Section 280 liability in dispute, expired before he 

mailed his deficiencv letter dated January 17, 1929. 

• * ^ 

(5-e) The Revenue Acts authorize the Commissioner to 
determine and assess the tax imposed upon the taxpayer 
by said Acts, but they do not even by inference attempt to 
confer on him 

“power to determine Section 280 liability at law or in 
equity in respect of the tax imposed by law upon another 
taxpayer.” 


Thev could not have done otherwise because the Con- 
gross could not confer judicial power which per force of 
the Federal Constitution it does not possess. 

23 (f)-f)i The identical liability proposed for assess¬ 

ment against this petitioner has been determined by 
tlie Commissioner to be liability of another individual, R. T. 
Buzard, who is unrelated to this petitioner. 




E. T. DUSENBURY VS. G. T. HELVERING, COMM’lj. 21 
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(o-g) Interest and penalties assessable against aj Section 
2S0 Transferee are only those that arise in respecjt of the 
liability which is imposed in respect of tax, whicjh is as¬ 
sessed pursuant to said Section 280, and they are limited 
to accruals in respect of defaults by said Transferee in re¬ 
spect of said liability. 

(>. Wherefore, the petitioner prays that this Bo^rd may 
hear the proceeding and find that the Commissioner's pro¬ 
posed assessment is not authorized bv Law. 

JOHN J. HEBERLE, 

43 Cedar Street, New York Gita, 

Of Counsel for Taxpayer. 

State of California, 

City and County of San Francisco, ss: 

E. T. Dusenburv, hereby dulv sworn, savs that he is the 
petitioner above named; that he has read the foregoing pe¬ 
tition or had the same read to him, and is familiar with the 
statements contained therein, and that the facts stated are 
true, except as to those facts stated to be upon information 
and belief, and those facts he believes to be true. 

E. T. DUSEXBFRY. 


Subscribed and sworn to before me this 21st day of Feb.. 
1929. 

W. W. HEAXEYf 

Notary Public. 

24 Treasury Department, Washington. 

Office of Commissioner of Infernal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to-. 


NP-2 


l 

January 17, 1929. 


Mr. E. T. Dusenbury, 

c/o R. T. Buzard, ! 

607 Crocker Building, 

San Francisco, California. 

Sir : j 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of yojn* tax 

i 
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liabilitv for the vears 1019 and 1920 discloses a deficiencv 
• • « 

of $53,086.18, ias shown in the statement attached, as trans¬ 
feree of the Xavarro Lumber Company, under the pro¬ 
visions of Section 280 of the Revenue Aet of 1926. 

The section of the law above mentioned allows vou to 
petition the United States Board of Tax Appeals within 
sixty days (nbt counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a rcdetennination 
of vour tax liabilitv. 

4/ V 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier: whereas if no agreement 
is tiled, interest will accumulate to the date of assessment 
of the deficiencies. 

Respectfully, 

1). II. BLAIR, 

Commissioner, 
Bv C. B. ALLEN, 
Deputy Commissloner. 

Enclosures: Statement. Form 866. Form 882. 

25 Statement. 

IT :E :RR-2S0-60D. RCW. 

In re Xavarro Lumber Company, San Francisco, 

California. 


Under the provisions of Section 280 of the Revenue Act 
of 1926, there is proposed for assessment against you the 
amount of $53,086.18 plus any accrued penalty and interest 
representing your liability as a transferee of the assets of 
the Xavarro Lumber Company for outstanding tax assessed 
against said company for the years 1919 and 1920 as per 
statement. 
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I 

Deficiency 

Year. in tax. 

1918 (Waiver) .. ]. 

1919 . $13,568.75 

1920 . 39,517.43 

1921 .. 

Totals . $53,086.18 


Schedule 1. 

Net Income. 

1918. 

Net income disclosed by amended return. 

Add: 

Amortization of Steam's Contract charged as 

depletion. 

Depreciation deducted. S22.5S7.54 

Depreciation adjusted. 11,208.93 

Profit on sale of S. S. Marshfield.. 819,118.75 

Profit reported on sale. 201.61 


814,524.89 


85.000.00 
11,378.01 
18.917.14 


Less: 


Total. 


Portion of stumpage applied to purchase of 

Steam’s Plant. 

Repairs, renewals and betterments. 

Loss on sale of trucks. 

Increase in inventory 12/31/17. 

Reduction in inventory 12/31/IS. 

Expense on sale of steamer. 


Adjusted net loss—1918. 


88.345.90 
16,956.19 
6.44 
23,013.69 
3.178.68 
56S.IS 


^5,295.75 
~ _ 

8^9,820.64 


52,009.OS 


82,248.44 


26 

Received: 


Schedule 2. 

Profit on S. S. Marshfield. 


Increase. 

Sale of Hull. 

Sale of repair parts. 


815,000.00 

22,500.00 

2,400.00 


Total. 8391,900.00 


Less: 


Cost of steamer. 

Depreciation 1914 to 1917, inc. 


825,000.00 

4,218.75 


Depreciated value at time of fire. 
Adjusted profit on disposal. 


1 

20 

781.25 

819 

,118.75 
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Schedule 3. 

Loss on Sale of Trucks. 

Cost of trucks in 1917. $ 106.29 

Less: 

Depreciation to 12/31/17. 4.25 


Depreciated value 12/31/17. 
Sales price.. 


Adjusted loss on sale 


Schedule 4. 
Tax Liability. 


Adjusted total tax liability 1918. 

Tax assessed.'. 

Change in tax liability 1918.... 


$102.04 

95.60 

$6.44 


None 

None 


None 


Schedule 5. 

1919. 

Net Income. 

Net income disclosed by amended return. $52,075.61 


Add: 

Amortization of Steam’s Contract 


charged to depletion. 


$5,000. 

,00 

Depreciation deducted. 

$24,830.88 



Depreciation adjusted. 

11,655.48 

13.175 

40 

Reduction in Inventory 12/31/1S. 


3.178. 

.68 

Loss on sale of assets reported. ... 

$124.29 



Loss on sale of assets adjusted.... 

.79 

123. 

50 

Loss on locomotive reported. 

$7,022.00 



Loss on locomotive adjusted. 

6.757.44 

264. 

56 


Less: 


Total. $73,817.75 


Portion of stumpage applied to purchase of 

Steam’s Plant. $13.497.57 

Repairs, Renewals and Betterments. 10,722.23 24,219.80 

Adjusted net income 1919. $49,597.95 

Schedule 6. 

Sale of Assets. 

Trucks purchased in 1917, Cost. $23.62 

Less: 

Depreciation 1917 and 1918. 2.S3 


Depreciation value—time of sale. 
Sales price. 


$20.79 

20.00 


Loss on Sale 


$.79 
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Schedule 7. 

i 

Destruction of Locomotive. 


Cost 1915 to 1919.. 

Less: 

Depreciation. 

Depreciated value at time of loss. 

Salvage. 

Net loss. 

2S Schedule S. 


$7,770.24 ! 


1.012.80 i 


! $6,757.44 
None 

| $6,757.4, 

4 


Invested Capital. 

Capital stock. 

Surplus shown on amended balance sheet. 

Total amended balance sheet 12/31/18. . . 

Add: 

Depreciation disallowed 1914 to 1918. 

Total. 

Less: 


$112,S33.34 
92.555.86 


^205,3S9.20 


26,602.94 


$231,992.14 


Decrease in Inventory 12/31/18. $3,178.68 

Stum page expensed 1914 to 1918. 38,058.95 

Repairs, renewals and betterments. 43,790.86 

Net additions to income taxes 1914 to 1917_ 2,850.02 


Adjusted invested capital 1919 


Schedule 9. 

Tax Liability. 

Net income adjusted. 

Invested capital adjusted. 

Excess profits tax credit. . . .. 

Excess profits tax. SI 1,168. SO 

Income tax 10% $36,429.15. 3,642.92 


j 87,S7S.21 


$|44,113.93 


$49,597.95 

$144,113.93 

$14,529.11 


Adjusted total tax liability 
Tax assessed: 

Original return. 


$ 


|I4,S11.72 


| 1,242.97 


Deficiency in tax 1919. 

29 

1920. 

Net income shown by amended return 
Net income corrected. 

Net additions. 


S 


13,568.75 


$•^3,860.18 
1(^2,193.43 


$118,333.25 


Sold for: 

Plant and equipment 
Tools equipment.... 
Real estate. 


Sale of Plant. 


$176,655.86 

24,639.84 

88,863.63 


$29j),159.33 
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Book values: 

Real estate... i . S42 .CIS. 1»S 

Plant and equipment. $79,160.11 

Depreciation reserve. 20,158.52 32,001.59 


R. R. construction. $68,406.59 

Depreciation. 14.838.48 53,028.11 149.24S.3S 


Adjusted profit on sale of plant 


$140,910.95 


Invested Capital. 


Capital stock. $112,833.34 

Surplus, amended balance sheet. 149.631.47 


Total. $262,404.81 

Add: 

Reduction in depreciation reserve.. 39.141.23 


Total. $301,000.04 

Less: 

Stumpage expensed 1914 to 1919. $51.550.52 

Repairs, renewals and betterments. 54.512.79 

Decrease in taxes 1914 to 19IS. 2.850.02 

1919 adjusted tax prorated. 0,242.41 115.101.74 


Adjusted invested capital 


$ISO.444.30 


Schedule 10. 
Tax Liability. 


Net income adjusted. $162,193.43 

I nvested capital adjust ed. $ 1 SO, 444.30 

Excess profits tax credit. $17,915.62 


30 


Excess profits tax.. $53.836.47 

Income tax 10% of S100,356.99. 10,035.09 


Adjusted total tax liability. $04,472.18 

Tax assessed: 

Original return.. 24,954.75 


Additional tax liability 1920. $39,517.43 


Section 281 of tlie Revenue Act of 1926 provides that no¬ 
tice of a deficiency or other liability, if mailed to the tax- 
payer or other person subject to liability at his last known 
address, shall be sufficient for the purposes of this title even 
if such taxpayer or other person is deceased or is under a 
legal disability or, in the case of a corporation, has termi¬ 
nated its existence. 
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30 a [Stamp:] Filed May 1, 1929. United States Board 

of Tax Appeals. | 

United States Board of Tax Appeals. | 

Docket No. 43017. I 

E. T. Dusenbury, Petitioner, | 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Answer . i 


The Commissioner of Internal Revenue, bv hisjattornev, 

7 * * 7 

C. M. (’barest. General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-mjmed tax¬ 
payer, admits and denies as follows: | 


1, 2, 3. Admit the allegations in paragraphs 1, 2, and 3. 

5. Denies the allegations in paragraph 5, subparagraphs 
(5-a), (5-b), (5-c), (5-d), (o-e), (5-f) and (5-g). 

Denies generally and specifically each and evei|v allega¬ 
tion in taxpayer's petition not hereinbefore exprjessly ad¬ 
mitted, qualified or denied. 

Wherefore, it is praved that the petition be denied. 
(Signed) * C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 

Of Counsel: 

JOHN D. FOLEY, j 

Special Attorney, j 

Bureau of Internal Revenue. i 

4/1/29. | 

[Stamp:] United States Board of Tax Appeals. 
Filed Aug. 12, 1930. j 

United States Board of Tax Appeals. 

Docket No. 43017. | 

E. T. Dusenbury, Petitioner, 

’ ’ i 

v * ! 

Commissioner of Internal Revenue, Respondent. 

Motion for Leave to File Amended Answer\ 

Comes now the Commissioner of Internal Revejnue, by 
and through his attorney, C. M. Charest, General (pounsel, 
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Bureau of Internal Revenue, and respectfully asks leave 
to tile the attached Amended Answer in the above-entitled 
appeal for the reason and upon the ground that this is a 
transferee proceeding and said amendments are necessary 
to properly and fully present respondent’s case under the 
rulings of the Board and the Revenue Act of 1928. 

1 (Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

J. E. MATHER, 

J. R. JOHNSTON, 

Special Attorneys f 

Bureau of Internal Revenue. 

JR J :LS 8/7/30. 

Copy for Mrs. Stokes. 

Granted Aug. 14, 1930. 

(Signed) LOGAN MORRIS, 

i Member U. S. Board of Tax Appeals. 

32 [Stamp:] United States Board of Tax Appeals. 

Tendered Aug. 2, 1930. 

Docket No. 43017. 

E. T. D use x bury, Petitioner, 

v. 


( V»mmissionLR Ixtekxal Revenue, Respondent. 

Amended Answer. 


Comes now the respondent by his attorney, C. M. Char¬ 
es!, General Counsel, Bureau of Internal Revenue and for 
amended answer to the petition heretofore tiled in the 
above-stated proceeding admits, denies and alleges, as fol¬ 
lows : 

I. 

Admits the allegations in paragraph one. 

II. 

Admits the allegations in paragraph two. 
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Admits that the deficiency or the liability in controversy 
relates to income and profits taxes imposed uponj the Na¬ 
varro Lumber Company, San Francisco, California, for the 
taxable years 1919 and 1920 in the respective amounts of 
$13,568.7;') and $39,517.43, making- the total sum i of $33,- 
08G.18, for which the petitioner has been held to tae liable 


as a transferee or distributee of the assets of !the said 
Navarro Lumber Company, under the provisions! of Sec¬ 
tion 280 of the Revenue Act of 1926, as shown by ^he copy 
of the “deficiency” letter attached to the petition, j 


IV. | 

i 

Denies that error was committed as alleged in .Subpara¬ 
graphs (a), (b), (c), (d), (e), (f) and (g) of paragraph 
four of the petition. I 

i 

oo v 

oo \ . 

I 

(a) Denies the allegations in subparagraph (a) <^f para¬ 
graph five. I 

. . i 

(b) Admits that the taxes in question for the |taxable 
years 1919 and 1920 have been assessed against the Na¬ 
varro Lumber Company. Alleges that the said assessment 
was duly made within the time provided by law and is in 
all respects valid. 

(c) Denies the allegations in subparagraph (c) of para¬ 
graph five. 

Alleges that the returns themselves for the taxable years 
1919 and 1920, or duly certified copies thereof, are tjlie best 
evidence as to the dates on which thev were filed. 

(d) Denies the allegations in subparagraph (d) oif para¬ 
graph five. j 

(e) Alleges that the matters stated in subparagraph (e) 
of paragraph five relate entirely to questions of lavj which 
are not proper subjects on which to base an issue of fact 
in this proceeding. 

(f) Denies as immaterial the allegations in subpara¬ 
graph (f) of paragraph five. 

(g) Alleges that the matters stated in subparagraph (g) 
relate to questions of law which are not proper subjects 
on which to raise issues of fact in this proceeding. 
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VI. 

Denies generally and specifically each and every material 
allegation in the petition not herein either admitted, quali¬ 
fied or denied. 

Further answering and bv wav of affirmative defense, 
respondent says: 

VI r. 

That at all times material herein the Xavarro Lumber 
Company was a corporation duly organized and authorized 
to do business in the State of California which had its 
chief office and place of business at San Francisco, Cali¬ 
fornia. 

34 VIII. 

That pursuant to the provisions of the Revenue Act of 
11)18, the said Xavarro Lumber Company, tiled its income 
and profits tax return for the taxable years 1919 and 1920 
and, upon review and audit thereof the respondent de¬ 
termined that there was a deficiencv in tax due from said 
corporation for the taxable years 1919 and 1920 in the re¬ 
spective amounts of $13,568.75 and $39,517.43, which 
amounts were duly assessed against said corporation 
within the time provided by law, and are still due and 
unpaid. 

IX. 

That in a proceeding before this Honorable Board, upon 
a hearing had subsequent to the enactment of the Revenue 
Act of 1926, upon petition of the said Xavarro Lumber 
Company from the Commissioner's determination as to its 
liability for the income and profits taxes in the respective 
amounts aforesaid the determination of the respondent as 
to the liability of the petitioner in that proceeding for “de¬ 
ficiencies” for the years 1919 and 1920 in the respective 
amounts of $13,568.75 and $39,517.43 was confirmed, and 
the Board entered a final order of redetermination to that 
effect on February 27, 1928; that this petitioner, as one 
of the principal stockholders, officers, and directors of the 
said Xavarro Lumber Company was party privy to said 
proceeding before this Honorable Board, and the decision 
aforesaid with reference to the liabilitv of said Xavarro 
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I 

Lumber Company for the taxable years 1919 ancj 1920 is 
binding upon this petitioner as to all issues determined in 
said proceeding-, and the .judgment and decreej entered 
therein is a bar to any further consideration in tjliis pro¬ 
ceeding of anv questions which might affect the liaibilitv of 
the said Navarro Lumber Company for the taxes aforesaid 
for the vears 1919 and 1920. 
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X. 


That at all times material herein the petitioner jwas the 
owner of capital stock of the said Navarro Lumber Com¬ 
pany with par value equal to and in excess of tlie total 
amount of the liability which is now being asserted against 
him in this proceeding, and the said Navarro Lumber Com¬ 
pany distributed all of its assets and property to its stock¬ 
holders at a time subsequent to the accrual of its liability 
for the income and profits taxes for the taxable years 1919 
and 1920 in the respective amounts hereinbefore stated, and 
respondent is informed and believes and therefore alleges 
that the petitioner, as one of the stockholders of sgid cor¬ 
poration, received in the liquidation of his capital stock 


therein assets and property of a value in excess 
amount of the liabilitv now being asserted against 
this proceeding. 

XI. 


of the 
him in 


That as a result of the distribution aforesaid to itstock¬ 
holders, the said Navarro Lumber Company was djvested 
of all its assets and property and the said corporation 
thereafter ceased to do business and now has no assets or 
proper! v whatever. 

XII. 

i 

That by reason of the fact herein alleged, the assdts and 
property so distributed to the petitioner in the liquidation 
of his capital stock in the Navarro Lumber Company 
impressed with a trust and subject to an equitable 1 
charge for the payment of the income and profits 
aforesaid imposed upon the said corporation for thje tax¬ 
able years 1919 and 1920, which were an accrued liability 
at the time the distribution aforesaid was made to tlnji peti¬ 
tioner, and the respondent is without any remedy for t|ie col¬ 
lection of the taxes assessed as aforesaid againjst the 
36 Navarro Lumber Company except from the Stock¬ 
holders of said corporation who received its jjissets 


were 
lien or 
taxes 
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in tho liquidation of the capital stock hold by each therein, 
and the petitioner is liable for the taxes aforesaid for the 
years 1919 and 1920, with interest thereon as provided bv 
law. 


Wherefore, it is prayed that the determination of the re¬ 
spondent as to the liability of the petitioner be in all things 
continued. 

(Signed) C. M. CHAREST, 

General Counsel , 

• Bureau of Infernal Revenue. 

Of counsel: 

J. E. MATHER, 

J. R. JOHNSTON, 

Special Attorneys, 

Bureau of Internal Revenue. 


JR J :LS. Copy for Mrs. Stokes. 8/11/30. 


United States Board of Tax Appeals. 


Docket Nos. 42793, 43017. Promulgated Mav 31, 1933. 


R. T. Buzard, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

E. T. Dusenbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Held that assessment of the transferee liability of the 

petitioners for unpaid income and excess profits taxes of 

the Navarro Lumber Co. for 1919 and 1920 is not barred 

bv the statute of limitations. 

* 

James P. Quigley, Esq., for the petitioners. 

J. R. Johnson, Esq., and L. M. Berrien, Esq., for the 
respondent. 

These proceedings were consolidated for hearing and 
report and involve the redetermination of liabilities of the 
petitioners as transferees for unpaid income and excess 
profits taxes of the Navarro Lumber Co. for 1919 and 1920 
in tho respective amounts of 813,JOS.73 and $39,517.43. 
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The issue is whether or not assessment of the taxet; against 
the petitioners is barred by the statute of limitatjons. 

Finding* of Fart. j 

I 

The Xavarro Lumber Co. filed its income tax returns for 
1919 and 1920 on March 15, 1920, and March 8, 1921, re¬ 
spectively. ! 

On June 9, 1922, the Xavarro Lumber Co. made (applica¬ 
tion for voluntary dissolution. On July 15, 1922, tjlie court 
entered a decree dissolving the corporation and ejirecting 
that its directors, consisting of the petitioners and A. M. 
Larkin, forthwith distribute the assets of the corporation 
to its stockholders. 

In Xovember 1923 the petitioners and A. M. Larkin, act¬ 
ing in their capacity of trustees of the Xavarro (Lumber 
Co., gave John J. Heberle a power of attorney reading as 
follows: 

Know all men by these presents: That the Trustees of 
the Xavarro Lumber Company, a corporation organized 
under the Laws of the State of California, with principal 
office and place of business in San Francisco, California, 
but whose corporate charter has now been abandoned, have 
appointed and constituted and by these presents do hereby 
appoint and constitute John J. Heberle, of 45 Cedar Street, 
Xew York Citv, their true and lawful attornev for and in 
their place and stead, to appear before the J3ureau 
38 of Internal Revenue of the Treasury Department, 
and to take any step or proceeding and to do and 
perform any act or thing required or permitted to lie done 
by the Treasury Department in relation to the Returns 
and Claims of the Xavarro Lumber Company, concerning 
Income Tax for all past years ended prior to date of this 
instrument. 

Thereafter all correspondence received by the Xavarro 
Lumber Co. at its former place of business in San Fran¬ 
cisco concerning tax matters was referred to John J. 
Heberle without restrictions as to the action to be| taken 

bv him. In 1923 a return was filed in the name 6f the 
* 

Xavarro Lumber Co. for 1922. It was signed “For Xa¬ 
varro Lumber Company (Dissolved) By John J. Heberle 
For Committee of Trustees in Liquidation.” 


3—6340a 
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By the provisions of a waiver dated December 29, 1924, 
lire period for assessment and collection of income, excess 
profits and war profits taxes due from the Xavarro Lum¬ 
ber Co. for 1914 to 1919, inclusive, was extended to De¬ 
cember 29, 1925. The instrument was signed in the name 
of the corporation by each of the three trustees. The 
waiver was forwarded to the respondent accompanied by 
a letter of John J. Heberle in which he stated that the 
“affairs of this corporation are being administered by 
three of its Directors, acting as ‘Trustee ? bv order of the 
Court.” 

On February 10, 1925, the respondent mailed a notice 
to the “Xavarro Lumber Company, 507 Crocker Building, 
San Francisco, California,” advising it of deficiencies in 
taxes for 1919 and 1920. The addressee delivered the letter 
to John J. Heberle. On April 11, 1925, a petition was 
filed with the Board from said letter. The petition was 
styled “Appeal of Xavarro Lumber Company, 507 Crocker 
Building, San Francisco, California.” In the jurisdictional 
allegations of the petition the statements appear that the 
“Taxpayer is a California Corporation” and that “The 
deficiency letter was mailed to the taxpayer on (dated) 
February 10, ,1925.” The petition was signed “For Xa¬ 
varro Lumber Company, By John J. Heberle,” attorney 
for the trustees authorized by court order to liquidate the 
affairs of the corporation. Tn his verification of the pe¬ 
tition, John J. Heberle stated that he was “duly author¬ 
ized to sign and present this petition and appeal * * *.” 

The petition was also signed by Abram R. Serven as “Of 
attorneys for Taxpayer” and was transmitted to the Board 
bv a letter signed bv Abram R. Serven in which he stated, 
among other things, that “Mr. Heberle has held this ap¬ 
peal until the last day of the GO days granted for taking 
same in the hope that he would be able to secure the veri¬ 
fication of the appeal by one of the said directors, but 
lias been unable to do so." The letter also contains a 
statement that Serven had been “retained in association 
with Mr. Heberle in this matter and as he is not admitted 
to practice before your Board, 1 have signed this 
39 appeal as attorney for the corporation * * *.” 

These statements were followed by a request that 
the petition be accepted with the privilege of substituting 
verifications by the “former directors of the corporation.” 
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A corrected petition was filed with the Board <jn April 
25, 1925. This was stvled in the same manner as the origi- 
nai petition and states that “the* above-named Taxpayer 
hereby a])peals from the determination of the Commis¬ 
sioner of Internal Revenue set forth in his deficiendv letter 
* * * dated February 10, 1925 * * V’ Tliijs is fol¬ 

lowed by a statement that the petition was “Tq verify 
and confirm the above-cited Petition, which was dijdy filed 
on April 11, 1925, as an appeal from Bureau ‘Deficiency’ 
letter dated February 10, 1925.” Thciinstru- 

ment then states that the signers were, by court) order, 
authorized to represent the Navarro Lumber Co.; that the 
petition filed on April 11, 1925, was verified by holm J. 
Heberle and signed and filed bv Abram R. Servdn, “bv 
our direction"; and that “we desire to and do confirm all 
of said acts of our said attorneys, and we verify and adopt 
as our own act and deed, the said petition filed with the 
U. S. Board of Tax Appeals, on April 11, 1925”, | which, 
by reference, was made a part of the instrument. [ 

The corrected petition was signed “For the X|avarro 
Lumber Company” by the petitioners and A. M. Larkin, 
as trustees. The verification of each of the trustees reads 
as follows: 

-, being duly sworn, deposes and says tha|t he is 

one of the Trustees of the Navarro Lumber Company, now 
in process of liquidation; that he executed the foregoing 
instrument in the name and on behalf of said corporation, 
and that he was authorized to sign his name theretjo and 
to execute the same by order of Court herewith; and more¬ 
over, that he has read the annexed petition, and jail of 
the papers mentioned herein and made a part hereof; and 
is familiar with the statements therein contained, and that 
the facts therein stated are true, except such facts as are 
stated to be upon information and belief, and those 
he believes to be true. 


fact s 


The Board’s report of the hearing had under the) pro¬ 
ceeding was promulgated February 13, 1928 (Navarro 
Lumber Co., 10 B. T. A. 690), and its order of redetermi¬ 
nation was entered on February 27, 1928. The petition, 
answer, findings of fact and order of redetermination in 
that proceeding an 1 incorporated herein by reference, j 
The letters forming the basis of these proceedings Iwere 
mailed to the petitioners on January 17, 1929. 


i 


i 
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It is stipulated (1) that there are deficiencies of $13,- 
368.75 and $17,630.97 in income and excess profits taxes 
of the Xavarro Lumber Co. for 1919 and 1920, respectively; 
(2) that on August 7, 1922, the petitioners received certain 
distributions in liquidation of said corporation; and (3) 
that in the event assessment is not barred bv the 
40 statute of limitations, the liability of the petitioners 
as transferees under the provisions of section 280 
of the Revenue Act of 1926 is $26,927.70 in the case of pe¬ 
titioner Dusenbury and $31,199.72 in the case of petitioner 
Buzard. 

Opinion. 

Sea well : 

The petitioners admit that if the case of Navarro Lunv- 
her Co., 10 B. T. A. 690, involving the taxpayer liability 
for the taxes; was properly before the Board, assessment 
of the taxes is not barred. The issue thus turns upon 
whether or not that proceeding was an appeal of petition¬ 
ers * transferor within the meaning of section 277 (b) of 
the Revenue Act of 1924. The issue involves our assump¬ 
tion of jurisdiction in the taxpayer’s case. 

The substance of the argument of the petitioners is that 
the proceeding relied upon by the respondent to extend 
the five-year limitation period was not instituted by the 
taxpayer because from the time of its dissolution in 1922 
there was no one to represent or act for it. They rely on 
numerous cases to support their contention. 

We have been called upon to decide a number of cases 
instituted to redetermine deficiencies asserted against dis¬ 
solved corporations. In some our jurisdiction was chal¬ 
lenged and in others we decided the question on our own 
motion. Our decisions generally turned upon the status 
of the corporation in dissolution, as defined by the laws 
of the state of incorporation, due to the well established 
rule that in the absence of statutory authority a corpora¬ 
tion has no existence after its dissolution. Oklahoma Nat¬ 
ural Gas Co. v. Oklahoma, 273 U. S. 257. 

The Xavarro Lumber Co. had its existence under the 
laws of California. Section 400 of the Civil Code of that 
State, reads, in part, as follows: 

Unless other persons are appointed by the court, the di¬ 
rectors or managers of the affairs of a corporation at the 
time of its dissolution are trustees of the creditors and 
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i 

i 

stockholders or members of the corporation dissolved, and 
have full powers to settle the affairs of the corporation, 
collect and pay outstanding debts, sell the assets} thereof 
in such manner as the court shall direct, and distribute 
the proceeds of such sales and all other assets to the stock¬ 
holders. Such trustees shall have authority to sue for and 
recover the debts and property of the corporation, and 
shall be jointly and severally personally liable to ijs cred¬ 
itors and stockholders or members, to the extent of its 
property and effects that shall come into their liainds. 

i 

Under these provisions of the state statute, jin the 
absence of the appointment of others by the coprt, the 
directors of the transferor at the time of its dissolution 
became trustees of the corporation’s creditors and stock¬ 
holders with powers prescribed by the statute to liquidate 
the affairs of the corporation. Their powers were not 
limited as to time and included the right toj settle 
41 claims for additional Federal taxes. McPherson v. 

Commissioner, 54 Fed. (2d) 751 (0. C. A., 9thjCir.); 
affirming R. W. Grosman , 22 B. T. A. 390; United States v. 
Lajliti, 24 Fed. (2d) 6S3 (C. C. A., 9th Cir.); Ncu'hcdl v. 
Western Zinc Mining Co., 164 Cal. 380; 128 Pac. 1040; 
Rossi v. Caire, 174 Cal. 74; 161 Pac. 1161; IJavemeyer v. 
Superior Court of the City and, County of San Fra\icisco, 
84 Cal. 327; 24 Pac. 121. 

The designation of the corporation in the deficiency 
notice as the taxpayer, instead of its liquidating trustees, 
has been held not to be important. McPherson v. Com¬ 
missioner, supra. See Commissioner v. New York Trust 
(ho, 54 Fed. (2d) 463; certiorari denied, 285 U. S. 556. 

The trustees received actual or constructive notice j:>f the 
deficiencv notice, and being bound bv law to take notlice of 
it (McPherson v. Commissioner, supra), sought a redeter¬ 
mination of the taxes alleged to be due from the dissolved 
corporation by instructing their attorney to file an appeal 
with this Board. The petition filed with the Board was an 
affirmative action (California Iron Yards Co. v. Commis¬ 
sioner, 47 Fed. (2d) 514) and the proceeding was instituted 
by the only persons authorized by the state law to fettle 
the affairs of the dissolved corporation. Grosman v. 
Viuienda Water Co., 150 Cal. 575; 89 Pac. 335. The pro¬ 
ceeding was “For the Navarro Lumber Co.” bv its dulv 
authorized trustees in liquidation and in substance was an 
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appeal by the taxpayer as the term is used in section 277 
(b) of the 1924 Act. * 

A motion to dismiss the original petition for want of 
jurisdiction because it was not properly verified would 
have been denied. Gibson Amusement Co., 22 B. T. A. 1212. 
Whatever defects there might have been in the original 
petition were cured by the amended petition filed two weeks 
later. 


We think the case of Navarro Lumber Co., supra , was an 
appeal by the transferor of the petitioners and served to 
extend the period of limitation for assessment against the 
taxpayer. 

Our decision should be for the respondent for another 
reason. The petitioners, with the other trustee, invoked 
the jurisdiction of the Board in the case of the taxpayer 
and did not contest it at any time during the course of the 
proceeding. The petitioners are not now in a position to 
deny that wb had jurisdiction. Jere R. Downing, 26 
B. T. A. 1115; Warner Collieries Co. v. United States, 63 
Fed. (2d) 34: Burnet v. San Joaquin Fruit £ Investment 
Co.. 52 Fed. (2d) 123. 


The liability of the petitioners as transferees for unpaid 
taxes of the Navarro Lumber Co. for 1919 and 1920 is not 
barred by the statute of limitations. 

Decisions will be entered for the respondent. 


42 United States Board of Tax Appeals, Washington. 

Docket No. 42795. 


R. T. BrzAUD, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 


Decision. 


Pursuant to the determination of the Board, as set forth 
in its report promulgated May 51, 1933, it is 

Ordered and decided that the liability of the petitioner 
as transferee in respect of the tax of the Navarro Lumber 
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Co. for the years 1919 and 1920 is $13,56S.75 and $|39,517.43, 
respectively, plus interest thereon as provided bylaw. 
Enter: 

[Seal U. S. Board of Tax Appeals.! j 

(Signed) H. F. SEAWEljL, 


JRentber. 


Entered Jun. 3, 1933. 


43 United States Board of Tax Appeals, Washington. 

Docket Xo. 43017. i 

i 

E. T. Dusenbury, Petitioner, j 

v. 

Commissioner of Internal Revenge, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated May 31, 1933, it is 

Ordered and decided that the liability of the petitioner as 
transferee in respect of the tax of the Navarro Lumber Co. 
for the years 1919 and 1920 is #13,568.75 and $39,517.43, 
respectively, plus interest thereon as provided by law. 

Enter: j 

[Seal U. S. Board of Tax Appeals.! 

(Signed) II. F. SEAWELlL 

Member. 

Entered Jun. 3, 1933. 


United States Board of Tax Appeals, Washington. 

Docket Xos. 42793, 43017. 

R. T. Buzard, E. T. Dusenbury, Petitioners, 


Commissioner of Internal Revenue, 

Order. 


i 

Respondeji 


It appearing from the stipulation of facts filed Sin this 
proceeding that petitioner E. T. Dusenbury received dis- 
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Iributions in liquidation of the Xavarro Lumber Company 
in the amount of $20,947.70, it is 
Ordered that the figures 4 ‘$26,927.70’* appearing in line 
three of page four of the printed report of this proceeding, 
promulgated May Ml, 1933, be stricken, and that there be 
substituted therefor the figures “$26,947.70/’ 

[Seal U. S. Board of Tax Appeals.] 


(Signed) 


• H. F. SEAWELL, 

Member. 


Dated Washington, D. C., July 12, 1933. 

> United States Board of Tax Appeals, Washington. 

Docket Xo. 42793. 

R. T. Buzard, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order. 


Upon consideration of the motion filed by the petitioner 
for reconsideration of the report promulgated and deci¬ 
sion entered herein, it is 
()rdered: 

(1) That the decision entered in this proceeding on June 
3,1933, be modified so that it will read as follows: That the 
liability of the petitioner as a transferee for unpaid income 
and excess profits taxes of the Xavarro Lumber Co. for 
1919 and 1920 is $31,199.72, plus interest thereon at the 
rate of 6 per cent per annum from February 26, 1926: 

(2) That in all other respects the said motion be, and 
hereby is, denied. 

[Seal U. S. Board of Tax Appeals.] 


(Signed) 


H. F. SEAWELL, 

Member. 


Dated Washington, D. C., July 12, 1933. 
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46 United States Board of Tax Appeals, Washington. 

i 

Docket No. 43017. j 

E. T. Dusenbury, Petitioner, j 

i 

v. I 

i 

Commissioner of Internal Revenue, Respondent. 

Order. 

Upon consideration of the motion filed by the petitioner 
for reconsideration of the report promulgated andjdecision 
entered herein, it is 

7 i 

Ordered: j 

(1) That the decision entered in this proceeding on June 
3, 1933, be modified so that it will read as follows: That 
the liability of the petitioner as a transferee for unpaid 
income and excess profits taxes of the Navarro Linniber Co. 
for 1919 and 1920 is $26,947.70, plus interest thereon at the 
rate of 6 per cent per annum from February 26, 1026; 

(2) That in all other respects the said motion Ibe, and 

hereby is, denied. j 

[Seal U. S. Board of Tax Appeals.] | 

(Signed) II. F. SEAWELL, 

Member. 

Dated Washington, D. C., July 12, 1933. j 

I 

I 

47 United States Board of Tax Appeals, Washington. 

Docket Xos. 42793, 43017. j 

| 

R. T. Buzard, E. T. Dusenbury, Petitioners, j 

v. i 

Commissioner of Internal Revenue, Respondent. 

Order. j 

l 

Pursuant to the authority contained in section 601 (b) of 
the Revenue Act of 1928, I hereby direct that the orcjlers of 
Division No. 4, entered July 12, 1933 in the above-ehtitled 
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proceedings bo reviewed by the Board, said orders, together 
with opinion promulgated May .‘>1, 1933, are contained in 
the appendix to the motion tiled herein. 

(Signed) LOG AX MORRIS, 

Chairman . 

Dated 'Washington, I). C., August 10, 1933. 

48 United States Board of Tax Appeals. 

Docket Xos. 42793, 43017. Promulgated February 1, 1934. 

R. T. Buzard, Petitioner, 


Commissioner or Internal Revenue, Respondent. 
F. T. Dusknbury, Petitioner, 


Commissioner or Internal Revenue, Respondent. 

Division orders entered in these proceedings, redetermin¬ 
ing the amount of liability of the petitioners' as transferees 
for unpaid taxes of the Xavarro Lumber Co., reviewed bv 
the Board. Following Henry Cappellini, 16 B. T. A. 802, 
the order entered in the case of petitioner Buzard is af¬ 
firmed, and the order entered in the case of petitioner 
Duscnburv is modified. 

James P. Quigley, Esq., for the petitioners. 

J. R. Johnston, Esq., and L. M. Berrien, Esq., for the 
respondent. 

Opinion. 

Sea well : 

The findings of fact and opinion herein of the Division 
were promulgated May 31, 1933, 28 B. T. A. 247. As the 
result of a motion filed by the petitioners, the decisions en¬ 
tered on June 3, 1933, pursuant to the report of the Di¬ 
vision, were corrected on July 12, 1933, so as to show that 
the transferee liability of the petitioners for unpaid income 
and excess profits taxes of the Xavarro Lumber Co. for 
1919 and 1920 was 831,199.72 in the case of petitioner 
Buzard, and $26,947.70 in the case of petitioner Duscnburv, 
plus, in each case, interest thereon at the rate of 6 percent 
per annum from February 26, 1926. 
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On August 9, 1933, the petitioners tiled a motiojn for re¬ 
view of the Division report and decisions by the Bdard. By 
orders entered on August 10, 1933, the Chairman of the 
Board directed that “the orders of Division No. 4 entered 
July 12,1933,” be reviewed by the Board. j 

The petitioners claim that the decisions of July |12, 1933, 
are wrong in that they provide for cumulative liability in 
excess of the unpaid taxes and interest on the deficiencies. 
There is no merit to the first point. The liability bf trans¬ 
ferees for unpaid taxes of corporations is several. \ Phillips 
v. Commissioner , 283 IT. S. 589. j 

Transferee liability includes interest on the value of the 
assets received, provided claim is made therefoii by the 
respondent. Henry CappeUim, 16 B. T. A. 802;! Wayne 
Body Corp .. 24 B. T. A. 524; Continental Baking Co., 
49 27 B. T. A. 884; C. P. Ford & Co., 28 B. Tj A. 156. 


AVe think such a claim was made in these broceed- 


mgs. ^ I 

The statements attached to the deficiency notices'contain 
the following paragraph: i 

Under the provisions of Section 280 of the Revenue Act 
of 1926, there is proposed for assessment against you the 
amount of $53,086.18 plus any accrued penalty anil inter¬ 
est representing your liability as a transferee of tlnp assets 
of the Navarro Lumber Company for outstanding it ax as¬ 
sessed against said company for the years 1919 and |1920 as 
per statement. i 

The petitions filed by the transferees allege as error the 
proposal of the respondent to assess “interest oi* penal¬ 
ties” due to delinquency of the transferor. In his answers 
to the petitions the respondent alleged that the petitioners 
were liable for outstanding taxes of the transferor f<j>r 1919 
and 1920, with interest as provided by law. j 

AVe think these facts establish a claim on the partjof the 
respondent for such interest on the unpaid taxes a^ is al¬ 
lowed by law. The deficiencies determined againjst the 
transferor for 1919 and 1920 were assessed, respectively, 
in April and March 1928, when the Revenue Act of 1926 
was in force. Section 283 (d) of that act makes interest a 
part of the tax. 

But the petitioners contend that the stipulation provides 
for a maximum transferee liability, including interest, of 
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£20,947.70 in tlie ease of petitioner Dusenbury, and $31,- 
199.72 in the case oi* petitioner Buzard. 

The income and excess profits tax liability ol‘ the trans¬ 
feror is stipulated to be $13,568.73 for 1919, and $17,630.97 
for 1920, a total of $31,199.72. The amounts received by 
the petitioners in liquidation of the Navarro Lumber Co., 
and their liability as transferees on account thereof, is set 
forth in the stipulation in the following words and figures: 

That the Board mav find and determine that E. T. Dusen- 

bury, Petitioner, on August 7, 1922, received distributions 

in liquidation of the Navarro Lumber Company in the sum 

and of the value of $26,947.70, for which he is liable as a 

transferee of said the Navarro Lumber Company, under 

Section 280 of the Revenue Act of 1926, unless the Board 

should find and determine that the assessment of said lia- 

bilitv against him is barred bv the Statute of Limitations; 
» *. • 

that R. T. Buzard, Petitioner, on said August 7, 1922, re¬ 
ceived distributions in liquidation of the Navarro Lumber 
Company of an amount and value equal to and in excess of 
the sum of the aforesaid deficiencies with respect to the 
Navarro Lumber Company for the taxable year 1919 and 
1920, in the respective amount- of $13,568.75 and $17,630.97, 
making the sum of $31,199.72, for which he is liable as a 
transferee of said The Navarro Lumber Company under 
Section 280 of the Revenue Act of 1926, unless the assess¬ 
ment of said liabilitv against him is barred bv the Statute 

* » 

of Limitations. 


There is nothing in this agreement of facts expressly 
limiting the liability of the petitioners to the amounts 
claimed by them, and the language used does not, as we 
understand it, infer as much. It goes no further than 
50 provide a basis for finding that the petitioners re¬ 
ceived specified amounts in liquidation of the 
Navarro Lumber Co. in order to establish their status as 
transferees. The amount of interest involved is consider¬ 
able. Had the parties intended that the amounts received 
represented the maximum liability of the petitioners for 
taxes and interest, words clearly evidencing such intent 
would have been employed. AVe are unable to find that the 
parties agreed to limit the total liability of petitioner 
Dusenbury to $26,947.70, and petitioner Buzard to $31,- 
199.72, as claimed. 
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Tlie maximum amount assessable against transferees 
was iirst before us in Ilenrjj ('appellini, supra. Wo said 
there: 

While the courts seem to hold divergent views a>f to when 
interest begins to run against stockholders who hre liable 
to creditors of a corporation, we are impressed with the 
decision in United States v. Snoot:, 24 Fed. (2d) 844, as 
being a fair and equitable rule to be applied in transferee 
cases. That decision, where the tax liability wad greatly 
in excess of the amount received bv the transferees in dis- 

• i 

tribution, holds the transferees liable to the full ejxtent of 
the amounts received by them with interest from ‘jthe fair 
average date of receiving” the sums distributed. ! Of. Mc¬ 
Williams v. Excelsior Coal Co.. 298 Fed. 844. That! method 
of computation represents the maximum liability of the 
transferees and applies where the tax and interest im¬ 
posed on the corporate transferor is greater tjian the 
amount received in distribution, plus interest frpm that 
date. Where the tax and interest thereon is less than the 
amount distributed to any one transferee, then the lia¬ 
bility of such transferee would be limited to the anjount of 
tax and interest thereon. j 

Accordingly, it is held in these cases that the amcjunt the 
respondent may assess in each case is the amount of taxes 
owing by the Masontown Coal Co., plus interest at t,he rate 
of 6 per cent per annum from February 26, 1926; provided, 
however, that the liability of any one of the petitioners 
shall not exceed the amount received by him in distribution, 
plus interest at 6 per cent per annum (the legal bite in 
Pennsylvania) from the date of distribution. In other 
words, the maximum amount assessable against onvjone of 
the petitioners is the lower amount of either (1) the tax 
plus interest from February 26, 1926, to date of assess¬ 
ment, or (2) the amount received in distribution, plus in¬ 
terest from the date thereof, viz., August 15, 1920, to date 
of assessment. In these cases, the amount of taxi being 
less than the amount received in distribution, and February 
26, lf)26, being a later date than that of the distribution, the 
amount assessable is $4,268.39, plus interest from February 
26, 1926. An order will be entered accordingly in each of 
the proceedings. | 
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This is still the rule before the Board. Edward //. Garcia, 
22 B. r r. A. 10-7; Wayne Body ('orp .. supra; Frederic]; L. 
Watson, 27; B. T. A. 071. 

In the Garcia and Watso)i eases the amounts received in 
1020 by the petitioners as transferees were less than the 
amount of taxes found to be due from the transferors. In 
each proceeding we held the liabilitv to be the amount re- 
reived in liquidation, plus interest at the rate of 6 percent 
per annum (the prevailing legal rate in Xew York and Mas¬ 
sachusetts) from the date of distribution of the corporate 
assets. 

7)1 The transferor was a California corporation and 

the petitioners are residents of San Francisco, Cali¬ 
fornia. In that state the legal rate of interest is 7 per¬ 
cent per annum. Act 277)7, General Laws of California. 

Petitioner Buzard having received at least $31,199.72, the 
amount of taxes owing by the transferor, in liquidation of 
the corporation, his transferee liability is, in accordance 
with the cases cited, that amount, plus interest at the rate 
of 6 percent per annum from February 26, 1926. 

Petitioner Dusenburv received the sum of $26,947.70 on 
August 7, 1922, as a transferee of the corporation. The 
sum so received in distribution, plus interest thereon from 
the date of receipt to February 7, 1934, an estimated date 
of assessment against the transferee, at the rate of 7 per¬ 
cent per annum, the legal rate of interest in California, 
amounts to $48,640.70. The unpaid taxes of $31,199.72 of 
the transferor, plus interest thereon at the rate of 6 per¬ 
cent per annum from February 26, 1926, to February 7, 
1934, amounts to $46,078.13. The latter sum being less than 
the former one, the maximum liability of petitioner Dusen- 
bury, following Ilenrp CappeUini , supra, is the amount of 
the unpaid taxes, plus interest thereon at the rate of 6 
percent per annum from February 26, 1926, to the date of 
assessment. 

The order of the Division entered July 12, 1933, in 
Docket Xo. 42793, involving petitioner Buzard, is affirmed, 
and the Division order entered the same date in Docket 
Xo. 43017 will be modified so as to provide that the liability 
of petitioner Dusenburv as a transferee for unpaid income 
and excess profits taxes of the Xavarro Lumber Co. for 
1919 and 1920 is $31,199.72, plus interest thereon from 
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l 

February 26, 1926, to the date of assessment at th<f rate of 
6 percent ])er annum. | 

Reviewed bv the Board. I 

* 

Sternhagen, Van Fossan, Murdock, and Matthews dis¬ 
sent. 

i 

Trammell, dissenting: i 

c 

My objection to the opinion and decision in this case 
goes back to the opinion appearing; in 28 B. T. A. |247 and 
not to the decision on the issue discussed in the foregoing 
opinion. In my opinion the entire case was befjore the 
Board. The proceeding reported in 28 B. T. A. above re¬ 
ferred to in my mind was properly before the Boarjd when 
the Chairman referred the orders referred to in th^ above 
opinion to the Board for consideration. I 

This case involves the question as to whether a corpora¬ 
tion, dissolved as this one was and completely dead (see 
Crossman v. Vivienda Water Co., 89 Pac. 333; Van 
52 LandIngham v. United Tuna Packers, 208 Pa|c. 977; 

Ilofjan v. Superior Court , 241 Pac. 587, ancj other 
cases decided by the Supreme Court of California), could 
file an appeal with the Board; that is, whether tin} prior 
proceeding which was reported in 10 B. T. A. 690 consti¬ 
tutes an appeal instituted by the Navarro Lumber Co. In 
my opinion the question as to whether the Board had juris¬ 
diction in the case of the Navarro Lumber Co. is nit con¬ 
clusive. The notice of deficiency being addressed 
Navarro Lumber Co., that company being completel 
at that time, and the proceeding being instituted b\f trus¬ 
tees not for the Navarro Lumber Co., but for the creditors 
and stockholders of that company, even if they ln|d the 
effect of giving the Board jurisdiction to hear the proceed¬ 
ing, do not mean that the Board had jurisdiction of the 
Navarro Lumber Co. Conceding that the Board had juris¬ 
diction of the parties before it, if the Navarro Lumber Co % 
was not before it the Board did not have jurisdiction of 
that company, and if it did not have jurisdiction of the 
company the statute of limitations bars any proceeding 
against the transferees. The opinion refers to the in¬ 
dividuals as being trustees for the corporation. Tjiis is 
contrary to the statute and the decisions of California. 
Tliev were trustees for creditors and stockholders and had 
no power whatever to act in the corporation’s name qr for 


to the 
dead 
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the corporation. Whether we had jurisdiction of a proceed¬ 
ing instituted bv these individuals having authoritv to act 
for creditors and stockholders has no relation to the ques¬ 
tion of our jurisdiction over the corporation. The trans¬ 
feror corporation itself was not before us, it being dead. 
Jt is admitted that the petitioners herein are transferees, 
the only real question being as to whether the statute of 
limitations has run against them. 

A proceeding filed with the Board under the 1924 Act 
with respect to the Navarro Lumber Co. would not have 
the effect of extending the statute of limitations as to 
transferees of that corporation unless that corporation 
itself filed the appeal, or unless it was filed by persons 
authorized by law to act for it. If that corporation was 
never before (the Board, notwithstanding the fact that we 
may have had jurisdiction to determine the question of the 
tax liability of those who were before us, we had no juris¬ 
diction with respect to that company, and the running of 
the statute was not suspended while the proceeding was 
before the Board. While section 277 of the 1928 Act con¬ 
tains a provision that the statute will be suspended if a pro¬ 
ceeding with respect to a deficiency is placed on the docket 
of the Board until the decision of the Board becomes final, 
there was no such provision in either the 1924 or the 192G 
Act. 

I do not think that a corporation which is completely 
dead can be estopped (see Newport Co. v. Commissioner, 
22 B.T.A. 833; affirmed 63 Fed. (2d) 923), and although 
certain individuals purporting to act for the cor- 
33 poration may have given us jurisdiction in so far 
as those persons who appeared before us were con¬ 
cerned, in my opinion, that fact can not preclude the de¬ 
fense that the statute of limitations has run against the 
corporation. And when the statute has run against a cor¬ 
poration, a transferor, section 280 provides a specific limi¬ 
tation as to when the statute runs against the transferee. 
Under this statute the period had expired before any action 
was taken against these transferees. Under section 400 
of the Civil Code of California, which governs in this case, 
the Navarro Lumber Co. was completely dissolved by a 
decree of the court and the directors or managers of the 
corporation at the time of its dissolution were trustees for 
the creditors and stockholders and not trustees for the 
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corporation. Therefore the persons who instituted the ap¬ 
peal when the Navarro Lumber Co. case was bjefore the 
Board were not acting for the corporation ainjl had no 
power to so act. All of the facts relating to this matter 
were fully disclosed in the proceedings before tile Board. 
From the face of the petition and the power of j attorney 
and other papers it was apparent that the Navarrp Lumber 
Co. was completely dead. While the proceeding jwas tiled 
in its name, that could not make it live. j 

# # I 

In the case of Kieckhefer v. United States, 4 Fc[d. Supp. 
1013, the Court of Claims held that, in the case of a dis- 
solved corporation which was completely dead, boijng with¬ 
out authority to execute a waiver in its own beljialf, “It 
necessarily follows that no agent could act for itj in that 
regard.” In this case if the Navarro Lumber Co. cjould not 
act in its own behalf, no agent could act for it. fsee also 
Newport Co., supra. I 

The fact is that no one even pretended to give au¬ 
thority to institute the proceedings before this Bjoard in 
the previous proceeding under the 1924 Act. The jtrustees 
for the stockholders and creditors gave Heberle the power 

of attornev to act before the Treasure. Under that an- 
•• * 

thoritv he not onlv acted before the Treasure, butl before 
this Board, setting out, however, a full and complete state¬ 
ment of his authority and the facts as to the dissolution of 
the corporation. But the individuals giving such authority 
had no such power to act themselves in behalf of tlhe cor¬ 
poration. This appears of record. The fact is there was 
no corporation. Its existence was not continued after the 
decree. There was no one with authority to bring an 
action in the name of the corporation or to defend in its 
name. Those individuals could act only for the creditors 
or the stockholders. | 

For the foregoing reasons I think the Board was hi error 
in the case reported in 28 B.T.A. 247, which is impliedly 
affirmed in the foregoing opinion. 


4—6340a 
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54 United States Board of Tax Appeals, Washington. 

Docket No. 42793. 

R. T. Bxjzard, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

’ Decision. 

Pusuant to the determination of the Board, as set forth 
in its report promulgated February 1, 1934, it is 
Ordered and decided that the Order of the Division en¬ 
tered July 12, 1933, be and the same is hereby affirmed. 
Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) 


Entered Feb. 5. 1934. 


H. F. SEAWELL, 

Member. 


sli hurt on. 


55 United States Board of Tax Appeals, Was 

Docket No. 43017. 

E. T. Dusenbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated February 1, 1934, it is 

Ordered and decided that the order of the division en¬ 
tered July 12,1933, is hereby modified so as to provide that 
the liability of the petitioner as a transferee in respect of 
the taxes of the Navarro Lumber Company for 1919 and 
1920 is $13,568.75 and $17,630.97, respectively; plus interest 
thereon from February 26, 1926, to the date of assessment 
at the rate of 6 per cent per annum. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) H. F. SEAWELL, 

Member. 


Entered Feb. 5, 1934. 
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[Stamp:] United States Board of Tax |Appeals. 

Filed May 3, 1934. j 

i 

I 

United States Board of Tax Appeals. I 

i 

Docket No. 42793. j 

K. T. Buzard, Petitioner, 


i 

Commissioner of Internal Revenue, Respondent. 

Stipulation. | 

j 

It is hereby stipulated by and between the parties in the 
above-entitled cause through their respective attorneys, 
that the decision of the Board in said cause may be re¬ 
viewed by the Court of Appeals for the District of Colum¬ 
bia in accordance with the provisions of Section 1002 (d) of 
the Revenue Act of 192G. 

(Sgd.) JAMES P. QUIGLEY, j 

Attorney for Petitioner. 

(Sgd.) FRANK J. WIDEMAiSj, 

Assistant Attorney General. 


57 [Stamp:] United States Board of Tax Alppeals. 

Filed May 3, 1934. j 

In the United States Board of Tax Appeals. 

Docket No. 42793. j 

i 

R. T. Buzard, Petitioner, | 


Commissioner of Internal Revenue, Respondent. 
Petition for Review and Assignments of Error. 

To the Honorable Judges of the Court of Appeals jof the 
District of Columbia: 

Comes now, R. T. Buzard, by his attorney, Jaijies P. 
Quigley, and respectfully shows: j 
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Jurisdiction. 

Petitioner is an individual, residing* in the State of Cali¬ 
fornia. He appeals for review of a decision and order of 
the United States Board of Tax Appeals holding him for 
the liability of a transferee of property, for a tax on in¬ 
come tax returns for 1919 and 1920 of the Navarro Lum¬ 
ber Company, a previously existing California corpora¬ 
tion, and also for interest on said liability. Said corpora¬ 
tion's tax returns were filed in the office of the Collector 
of Internal Revenue in San Francisco, California. The 
jurisdiction of this Court is invoked pursuant to Section 
1002, subdivision ]), of the Revenue Act of 1926, and a 
copy of the agreement therein provided for is attached 
hereto and made a part hereof. 
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II. 


The Nature of the Controversy. 

The Navarro Lumber Company, a California corpora¬ 
tion, tiled income tax returns for 1919 and 1920 on March 
15, 1920 and on March 8, 1921 respectively. Both were 
filed in the office of the Collector of Internal Revenue in 
San Francisco, California. On July 15, 1922 the corpora¬ 
tion was dissolved by decree of the Superior Court of the 
State of California for the Citv and Countv of San Fran- 
cisco. That decree appointed the petitioner, E. T. Dusen- 
burv and A. M. Larkin as trustees for the stockholders and 
creditors of Navarro Lumber Company pursuant to Section 
400 of the Civil (’ode of California. Thereafter, in 1923 
said trustees executed a power of attorney to John J. He¬ 
be rle who thereupon hied a return for the period of the cor¬ 
poration’s existence during 1922 which was signed “For 
Navarro Lumber Company (Dissolved) by John J. Heberle 
for Committee of Trustees in Liquidation”. 

On February 10, 1925, the respondent mailed a notice to 
the “Navarro Lumber Company” advising that he had de¬ 
termined deficiencies in taxes due on its returns for 1919 
and 1920. Within 60 days thereafter a petition in the name 
of Navarro Lumber Company for a redetermination was 
filed with the Board of Tax Appeals by John J. Heberle act- 
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i 

ing under his said power of attorney from the iTrustees. 
The Board heard the case on June 22 and 23,1925. j On Feb¬ 
ruary 15, 1928 the Board promulgated its finding^ of fact 
and opinion. It found that Navarro Lumber Company was 
a California corporation which was dissolved in 1922, but 
it entered an order of redctcrmination against it fo|r certain 
deficiencies for 1919 and 1920. 

On January 17, 1929 the petitioner was notified of the 
Commissioner’s determination to assess the taxes clue from 
Navarro Lumber Company for 1919 and 1920 against him 
as his liability as a transferee of property under Section 
280 of the Revenue Act of 1926. I 

Upon the petitioner’s appeal therefrom to the Tkoard of 
Tax Appeals it was stipulated that there were deficiencies 
in taxes of the Navarro Lumber Company for l[)19 and 
1920, and that the petitioner received certain distributions 
in the liquidation of said corporation before it was dis¬ 
solved by the judicial decree in 1922, and that if pie pro¬ 
posed assessment of his liability as a transferee un(|ler Sec¬ 
tion 280 of the Revenue Act of 1926 was not barred,! his lia¬ 
bility as such a transferee was $31,199.72. 

59 The Board of Tax Appeals decided (1) tjliat the 
powers of the Trustees included the right tb settle 
claims for additional federal taxes; (2) that the designa¬ 
tion of tiie corporation in the deficiency notice was jnot im¬ 
portant as the Trustees in fact received the notice ajid took 
the appeal; (3) that said appeal was by the transferor of 
the petitioner and served to extend the period of Invitation 
for assessment against, the taxpayer; (J) that thje peti¬ 
tioner, as a Trustee, having invoked the jurisdiction of the 
Board, could not question its jurisdiction; (5) that tjie pro¬ 
posed assessment against the petitioner under Section 280 
was not barred. The Board thereupon entered an order 
holding this petitioner liable for taxes of Navarro Ljumber 
Company in the amount of $31,199.72 plus interest thereon 
at the rate of 6 per cent per annum from February 2(j, 1926. 

III. i 

j 

Assignments of Error. | 

The petitioner’s assignments of error are as follows: 

1. The Board erred in not finding that the proposed 
assessment was barred by limitations in the Statute. 
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2. The Board erred in not finding that the Navarro Lum- 

o 

her Company was the taxpayer for whose taxes tlie peti¬ 
tioner is being held. 

3. The Board erred in not finding that the Navarro 
Lumber Company did not file the appeal to the Board of 
Tax Appeals. 

4. The Board erred in not finding that the period of 
limitation for assessment against the Navarro Lumber 
Company expired more than one year prior to the mailing 
of the notice of liability to this petitioner. 

5. The Board erred in finding this petitioner liable for 
an amount in excess of the stipulated liability. 

C>. The Board erred in redetermining a liability plus 
interest. 
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IV. 


Wherefore,'the petitioner respectfully petitions that said 
decision and redetermination of the Board of Tax Appeals 
may be reviewed by the Court of Appeals of the District of 
Columbia; that a transcript of the record be prepared in 
accordance with the law and with the rules of said Court 
and be transmitted to the Clerk of said Court for filing; 
and that appropriate action be taken to the end that the 
errors herein complained of may be reviewed and corrected 
by said Court. 

(Sgd.) JAMES P. QUIGLEY, 

Attorney for Petitioner . 
i 43 Cedar Street, New York City. . 

State of New York, 

County of New York, $s: 

James P. Quigley being duly sworn says that he is the 
duly authorized attorney and counsel of record for K. T. 
Buzard and as such he is authorized to verifv the foregoing 
petition for review; that he has read said petition and is 
familiar withiits contents: that all statements made therein 
are true of his knowledge except those concerning matters 
of information and he believes them to be true. 

(Sgd.) JAMES P. QUIGLEY. 

Subscribed and sworn to before me this 2d dav of Mav, 
1934. 

(Sgd.) m. l. McMahon, 

• Notary Public. 
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61 [Stamp:] United States Board of Tax I Appeals. 
Filed May 3, 1934. '[ 

[Stamp:] Received May o, 1934. U. S. Board of Tax 

Appeals. | 

i 

i 

In the United States Board of Tax Appeal^. 

Docket No. 42793. | 

i 

R. T. Buzard, Petitioner, I 


Commissioner of Internal Revenue, Respondent. 

Notice of Filina Petition for Review. | 

To Robert H. Jackson, Esq., General Counsel, Bureau of 
Internal Revenue, Attorney for Respondent: 

You are hereby notified that a Petition for Reviejw in the 
above-entitled cause was filed with the Clerk of th0 United 
States Board of Tax Appeals on the — day of May, 1934. 
A copv of said petition is served upon vou herewith. 
(Sgd.) JAMES P. QUIGLEY, 

Attorney for Petitioner, 

43 Cedar Street, New York City. 

Service accepted this 3rd dav of Mav, 1934. I 
(Sgd.) ROBERT H.‘JACKSON, j 

General Counsel, 
Bureau of Internal Revenue, 
Attorney for Respondent. 

I 

62 [Stamp: | United States Board of Tax Appeals. 

Filed Mav 3,1934. 

United States Board of Tax Appeals. j 

Docket No. 43017. 1 

i 

] 

E. T. Dusenbury, Petitioner, j 


Commissioner of Internal Revenue, Respondent. 

i 

Stipulation. 

i 

It is hereby stipulated by and between the parties in the 
above-entitled cause through their respective attorneys, 
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that the decision of tlie Board in said cause mav be re- 
viewed by the Court of Appeals for the District of Colum¬ 
bia in accordance with the provisions of Section 1002 (d) 
of the Revenue Act of 1926. 

(Sgd.) i JAMES P. QUIGLEY, 

Attorney for Petitioner. 
(Sgd.) FRANK J. WIDEMAX, 

Assistant Attorney General. 

63 [Stamp:] United States Board of Tax Appeals. 

Filed May 3, 1934. 

In the United States Board of Tax Appeals. 

Docket No. 43017. 

E. T. Dusenbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Revieie and Assignments of Error. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Comes now, E. T. Dusenburv bv his attornev, James P. 
Quigley, and respectfully shows: 

1 . 


Jurisdiction. 


Petitioner is an individual, residing in tin* State of Cali¬ 
fornia. He appeals for review of a decision and order of 
the I nited States Board of Tax Appeals holding him for 
the liability of a transferee of property, for a tax on income 
tax returns for 1919 and 1920 of the Navarro Lumber Com¬ 
pany, a previously existing California corporation, and 
also tor interest on said liability. Said corporation's tax 
returns were filed in the office of the Collector of Internal 
Revenue in San Francisco, California. The jurisdiction of 
fltis Court is invoked pursuant to Section 1002, subdivision 


D, of the Revenue Act of 1926, and a copy of the agreement 
therein provided for is attached hereto and made a part 
hereof. 
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The Nature of the Controversy. ! 

The Navarro Lumber Company, a California corporation, 
filed income tax returns for 1919 and 1920 on MJarcli 15, 
1920 and on March 8, 1921 respectively. Both werb hied in 
the office of the Collector of Internal Revenue in Sin Fran¬ 
cisco, California. On July 15, 1922 the corporationjwas dis¬ 
solved by decree of the Superior Court of the Statej of Cali¬ 
fornia for the Citv and Countv of San Francisco. That de- 

* m * I 

cree appointed the petitioner, R. T. Buzard and A. M. Lar¬ 
kin as trustees for the stockholders and credjtors of 
Navarra Lumber Company pursuant to Section 40p of the 
Civil Code of California. Thereafter, in 1923 said trustees 
executed a power of attorney to John J. Heberle who there¬ 
upon filed a return for the period of the corporation’s ex¬ 
istence during 1922 which was signed “For Navarto Lum¬ 
ber Company (Dissolved) by John J. Heberle for (j'ommit- 
tee of Trustees in Liquidation”. 

On February 10, 1925, the respondent mailed a notice to 
the “Navarro Lumber Company” advising that he had de¬ 
termined deficiencies in taxes due on its returns fbr 1919 
and 1920. Within 60 days thereafter a petition in tlje name 
of Navarro Lumber Company for a redeterminatipn was 
filed with the Board of Tax Appeals by John J. Heberle 
acting under his said power of attorney from the Trustees. 
The Board heard the case on June 22 and 23, 1925. On 
February 13, 1928 the Board promulgated its findings of 
fact and opinion. It found that Navarro Lumber Company 
was a California corporation which was dissolved ip 1922, 
but it entered an order of redetermination against) it for 
certain deficiencies for 1919 and 1920. ! 

On January 17, 1929 the petitioner was notified)of the 
Commissioner’s determination to assess the taxes duje from 
Navarro Lumber Company for 1919 and 1920 against him 
as his liability as a transferee of property under Section 
280 of the Revenue Act of 1926. j 

Upon the petitioner’s appeal therefrom to the Bolard of 
Tax Appeals it was stipulated that there were deficiencies 
in taxes of the Navarro Lumber Company for 19^9 and 
1920, and that the petitioner received certain distributions 
in the liquidation of said corporation before it whs dis¬ 
solved by the judicial decree in 1922, and that if the pro- 







58 


r>. T. BL'ZAKD VS. O. T. IIKLVERING, COMM’r. 


posed assessment of his liability as a transferee under Sec¬ 
tion 280 of the Revenue Act of 1920 was not barred, his 
liability as such a transferee was $20,927.70. 

05 The Board of Tax Appeals decided (1) that the 
powers of the Trustees included the right to settle 
claims for additional federal taxes; (2) that the designa¬ 
tion of tlie corporation in the deficiency notice was not im¬ 
portant as the Trustees in fact received tin* notice and took 
the appeal; (2) that said appeal was by the transferor of 
the petitioner and served to extend the period of limita¬ 
tion for assessment against the taxpayer; (4) that the peti¬ 
tioner, as a Trustee, having invoked the jurisdiction of the 
Board could not question its jurisdiction; (5) that the pro¬ 
posed assessment against the petitioner under Section 280 
was not barred. The Board thereupon entered an order 
holding this petitioner liable for taxes of Navarro Lumber 
Company in the amount of $21,199.72 plus interest thereon 
at the rate of 6 per cent per annum from February 26, 1926. 


TIL 


Assignments of Error. 


The petitioner’s assignments of error are as follows; 


1. The Board erred in not finding that the proposed as¬ 
sessment was barred by limitations in the Statute. 

2. The Board erred in not finding that the Navarro Lum¬ 
ber Company tvas the taxpayer for whose faxes flic peti¬ 
tioner is being held. 

2. The Board erred in not finding that the Navarro Lum¬ 
ber Company did not file the appeal to the Board of Tax 
Appeals. 

4. The Board erred in not finding that the period of limi¬ 
tation for assessment against the Navarro Lumber Com¬ 
pany expired more than one year prior to the mailing of the 
notice of liability to this petitioner. 

5. The Board erred in finding this petitioner liable for 
an amount in excess of the stipulated liability. 

6. The Board erred in redetermining a liability plus in¬ 
terest. 


66 


IV. 


Wherefore, the petitioner respectfully petitions that said 
decision and redetermination of the Board of Tax Appeals 
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may be reviewed by the Court of Appeals of the ijistrict of 
Columbia; that a transcript of the record be prepared in 
accordance with the law and with the rules of s^id Court 
and be transmitted to the Clerk of said Court for fifing; and 
that appropriate action be taken to the end that the errors 
herein complained of may be reviewed and corijectcd by 
said Court. I 

(Sgd.) JAMES P. QUIGLEY, j 

Attorney for Petitioner, 

43 Cedar Street, New York City. 

State of New York, j 

County of New York, ss: ! 

James P. Quigley being duly sworn says that he is the 

dulv authorized attorney and counsel of record for E. T. 
% • 

Dusenbury, and as such he is authorized to verify the fore¬ 
going petition for review; that he has read said petition and 
is familiar with its contents; that all statements made 
therein are true of his knowledge except those concerning 
matters of information and he believes them to be true. 

(Sgd.) JAMES P. QUIGlLEY. 

Subscribed and sworn to before me this 2nd dav of Mav, 
1934. ‘ j 

(Sgd.) M. L. McMAHOJf, 

Notary Public. 

67 [Stamp:] United States Board of Tax Appeals. 
Filed May 3, 1934. 

[Stamp;] Received May 5, 1934. U. S. Board |of Tax 
Appeals. I 

In the United States Board of Tax Appeals. 

Docket No. 43017. 

E. T. Dusenbury, Petitioner, 


i 

Commissioner of Internal Revenue, Respondent. 


Notice of Filing Petition for Review. 

To Robert H. Jackson, Esq., General Counsel, Bureau of 
Internal Revenue, Attorney for Respondent: 

You are hereby notified that a Petition for Review in 
the above-entitled cause was filed with the Clerk of the 
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United States Board of Tax Appeals on the — day of 
May, 1934. 

A copv of said petition is served upon vou herewith. 

(Sgd.) ! JAMES P. QUIGLEY, 

Attorney for Petitioner, 

43 Cedar Street , New York City. 

Service accepted this 3rd dav of Mav 1934. 

(Sgd.) ROBERT H. JACKSON, 

General Counsel, 
Bureau of Internal Revenue, 
Attorney for Respondent. 

68 rStamp:] United States Board of Tax Appeals. 

Lodged Sep. 27. 1934. 

(.Stamp:] United States Board of Tax Appeals. Filed 
Sep. 29, 1934. 

United States Board of Tax Appeals. 

Docket Nos. 42793, 43017. 


R. T. BrzAKD, E. T. Dusenbury, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

These arc proceedings for redetermination of the liabil¬ 
ity of the petitioners, under Section 280 of the Revenue 
Act of 1926, for certain tax deliciencies due on corporation 
income and protits tax returns of Navarro Lumber Com¬ 
pany for the years 1919 and 1920. The following is a full 
and complete statement of all evidence material to the 
questions presented on review herein. 

1. Navarro Lumber Company filed a corporation income 
tax return for 1919 on March 15, 1920, and for 1920 on 
March 8, 1921,. in the office of the Collector of Internal 
Revenue, San Francisco, California. 

2. On June 9, 1922 said company filed a 44 Petition and 
Application for Voluntary Dissolution” in the Superior 
Court of the State of California, in and for the Citv and 
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County of San Francisco, and on July 15, 1922 
69 said Court entered the following decree: j 

“In the Superior Court of the State of California, in and 
for the City and County of San Francisco, Dept. 13. 

No. 12G58G. ! 


In the Matter of the Voluntary Dissolution of the jXavarro 
Lumber Company, a Corporation. 


Decree Dissolving Corporation. I 

! 

The above entitled matter came on regularlv to lie heard 
on the 15th day of July, 1922, before the above j entitled 
Court, Department Xo. 13 thereof, upon the application of 

•ee 

d matter 

was duly and regularly heard on said last mentioned day. 


said Xavarro Lumber Company, a corporation, for decr< 
of this Court dissolving said corporation, and said matt< 


I. 

And it appearing and the Court now finds, that <Jlue and 
legal notice of the time and place fixed by the Court for the 
hearing of said application for said dissolution, lpis been 
dulv and regularlv given for the time and in the planner 
required by law and the order of this Court, which notice 
this Court now finds to be sufficient. j 

And it appearing and the Court now finds, th^t said 
Xavarro Lumber Company is, and at all the times jin said 
Application mentioned was, a corporation duly created, 
organized and existing under and by virtue of the laws of 
the State of California and having its principal pface of 
business in the City and County of San Franciscb, said 
State of California. I 

II. 

And it appearing and the Court now finds, that sa^d cor¬ 
poration has a capital stock of Two Hundred Thousand 
Dollars, divided into Two Thousand Shares of the par 
value of One Hundred Dollars each, One Thousand One 
Hundred Twenty-eight and One-Third (1,128%) shares of 
which have been issued to, are held by and are noiv out¬ 
standing in the names of the various stockholders of said 
. ! 

corporation. j 


i 
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III. 


And it appearing to the Court and the Court now finds, 
that a meeting of the stockholders of said corporation 
Xavarro Lumber Company was duly called in accordance 
with the law and the By-Laws of said Corporation, for the 
purpose of considering and acting upon the question of 
dissolving said corporation and winding up its affairs, for 
and to be held on Mondav, the 15th dav of Mav, 1922. 
at the hour of 11 o’clock A. M. of said day, at the office 
of said corporation in the City and County of San Fran¬ 
cisco, State of California, which meeting was duly ad¬ 
journed by those present, until Wednesday, the 24th day 
of May, 1922, at the hour of 12 o'clock Xoon of said day. 


IV. 

And it appearing to the Court and the Court now finds, 
that due notice of the time and place and purpose of said 
stockholders’ meeting was given in accordance with the 
law and the By-Laws of said corporation. 

That the total number of shares of the capital stock of 
said corporation is Two Thousand, and that One Thousand 
One Hundred Twenty-Eight and One-Third shares of said 
capital stock of said corporation were subscribed, issued 
and outstanding at 12 o’clock noon on the 24th day of May, 
1922, and are still subscribed, issued and outstanding. 

V. 

And it appearing to the Court and the Court now finds, 
that pursuant to, and at the time and place of said ad¬ 
journment, to-wit, at the office of said corporation, Boom 
507 Crocker Building, in the City and County of San 
Francisco, State of California, at the hour of 12 o’clock 
noon on Wednesday, the 24th day of May, 1922, a meeting 
of the stockholders of said corporation, Xavarro Lumber 
Company, was held, at which meeting there were present 
and represented stockholders owning and holding One 
Thousand One Hundred Twenty-Eight and One-Third 
(1,128%) shares of the subscribed, issued and outstanding 
capital stock of said corporation, being more than two- 
thirds of the' total subscribed, issued and outstanding 
capital stock of said corporation, to-wit, being all of said 
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subscribed, issued and outstanding capital stock i of said 
Navarro Lumber Company. j 

71 VI. ! 

i 

And it appearing to the Court and the Court now finds, 
that at said meeting there was duly and unanimously 
passed and adopted by the affirmative votes of stockhold¬ 
ers owning and holding One Thousand One Hundred 
Twenty-Eight and One-Third (1,128%) shares of ihe sub¬ 
scribed, issued and outstanding capital stock of sjiid cor¬ 
poration, to-wit, all of the subscribed, issued and outstand¬ 
ing capital stock of said corporation, a resolution tljiat said 
corporation be dissolved, and directing the dissolution of 
the same. I 

vii. ! 


And it appearing to the Court and the Court no\v finds, 
that all claims and demands of every kind and character 
against said corporation have been fully paid, satisfied 
and discharged. 

That the sole assets of said corporation consist] of ac¬ 
counts and notes receivable, personal property anjd cash 
on hand. 

VIII. | 

i 

And it appearing to the Court and the Court now finds, 
that the owners and holders of more than two-thirds of 
the subscribed, issued and outstanding capital stock of said 
corporation Navarro Lumber Company, to-wit, the Owners 
and holders of all of the subscribed, issued and outstand¬ 
ing capital stock of said corporation, have in writing re¬ 
quested and consented that said corporation be dissolved 
and its affairs wound up and closed. 


IX. I 

i 

And it appearing to the Court and the Court now! finds, 
that the number of persons or members of the Bogrd of 
Directors of said corporation is Three (3), and their jiames 
are as follows, to-wit: R. T. Buzard, E. T. Duseijibury, 
and A. M. Larkin. That said Directors are all residents 
of the State of California, and that a majority of ! them 
made application for and on behalf of said Navarro Lum¬ 
ber Company for the dissolution of said corporation} 
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X. 


And it appearing* to the Court and the Court now finds, 
that no objections have been filed or made to the granting 
of said application, and the Court being fully advised in 
the premises. 

It Is Hereby Ordered, Adjudged and Decreed that said 
Xararro Lamber Company, a corporation, be and the same 
is hereby dissolved, and that the Directors of said corpora¬ 
tion forthwith distribute to the stockholders of said cor¬ 
poration the assets thereof, in the proportion to which said 
stockholders are respectfully entitled. 

Done in Open Court this iotli dav of Julv. A. D. 1922. 

FRANK J. MFRASKY. 

Recorded Jul. 15, 1922, 10:50 o'clock A.M., Vol. 182, 
Page 22. H. I. Mulcrevv, Clerk, bv R. ,J. Gollawav, Deputv 
Clerk. 

Kndorsed: Filed Jul. 15, 1922. H. I. Mulcrevv, Clerk, bv 
II. Brunner, Deputy Clerk.” 

2. In 1922 a “Corporation Income Tax Return” for 
calendar year 1922 was filed over the following signature: 

4 ‘For Navarro Lumber Company (dissolved), by John 
J. Iieberle for the Committee of Trustees in Liquidation.” 

4. In November 1922 the following documents were filed 
with the Commissioner: 

“Power of Attornev. 

Know all men by these presents: That the Trustees of 
the Navarro Lumber Company, a corporation organized 
under the Laws of the State of California, with principal 
office and place of business in San Francisco, California, 
but whose corporate charter has now been abandoned, have 
appointed and constituted and by these presents do hereby 
appoint and constitute John J. Iieberle, of 45 Cedar 
Street, New York City, their true and lawful at¬ 
torney for and in their place and stead, to appear 
before the Bureau of Internal Revenue of the Treasury 
Department, and to take any step or proceeding and to do 
and perform any act or thing required or permitted to be 


to 
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done by the Treasury Department in relation to| the Re¬ 
turns and Claims of the Navarro Lumber Company, con¬ 
cerning Income Tax for all past years ended prior to date 
of this instrument. | 

In witness whereof, this instrument is executed in the 
name of the said Navarro Lumber Company, arid at the 
direction of its Trustees, by three of their numbeil, on this 
9th dav of November, 1923. 

For the NAVARRO LUMBER COMPANY, 

(Sgd.) By R. T. BUZARD, 

Truster. 

(Sgd.) By E. T. DUSENBURY, 

Trustee. 

(Sgd.) By A. M. LARKIN, I. 

Trustee. j 

(Seal of Navarro Lumber Company.) 

I 

(Revenue Stamp.) 

State of California, 

Comity of San Francisco, ss: 

R. T. Buzard, being duly sworn, deposes and says that 
he is one of the Trustees of the Navarro Lumber Cdmpanv, 
now in process of liquidation; that he executed tljie fore¬ 
going instrument in the name and on behalf of s^iid cor¬ 
poration, and that he was authorized to sign his name 
thereto and to execute the same by order of Court herewith. 

(Sgd.) ‘ R. T. BUZARD. 

Subscribed and sworn to before me this 13th day of 
November, 1923. | 

(Sgd.) W. V r . healey| 

Notary Public in and for the City and County 
of San Francisco, State of California. 

] 

Similar acknowledgments bv E. T. Dusenburv and A. M. 
Larkin also appear on said Power of Attorney, and at¬ 
tached thereto is a certified copy of the previously men¬ 
tioned application of the Navarro Lumber Compahy for 
dissolution and of the decree bv which it was dissolved, and 
also the following quotation: 


5—6340a 
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Unless other persons are appointed by the court, the di¬ 
rectors or managers of the affairs of a corporation at the 


74 “Section 400 Civil Code—State of California. 


time of its dissolution are trustees of the creditors and 
stockholders of members of the corporation dissolved, and 
have full powers to settle the affairs of the corporation, 
collect and pay outstanding debts, sell the assets thereof 
in such manner as the court shall direct, and distribute the 
proceeds of such sales and all other assets to the stock¬ 
holders. 

Such trustees shall have authority to sue for and re¬ 
cover the debts and property of the corporation, and shall 
be jointly and severally personally liable to its creditors 
and stockholders or members, to the extent of its property 
and effects that shall come into their hands. 

Death, resignation or failure or inabilitv to act shall 
constitute a vacancy in the position of trustee, which 
vacancy shall be filled by appointment by the superior 
court upon petition of any person or creditor interested in 
the property of such corporation. 

Such trustees mav be sued in anv court in this state bv 

* ♦' •/ 

any person having a claim against such corporation or its 
property. Trustees of corporations heretofore dissolved 
or whose charters have heretofore been forfeited by law 
shall have and discharge in the same manner and under the 
same obligations, all the powers and duties herein pre¬ 
scribed. 


Vacancies hi the office of trustees of such corporations 
shall be filled as hereinbefore provided; provided, however, 
that any deed executed in the name of such corporation by 
the president or vice president and secretary or assistant 
secretary after a dissolution thereof or after a forfeiture 
of the charter of such corporation or after the suspension 
of the corporate rights, privileges and powers of such cor¬ 
poration, which deed shall have been duly recorded in the 
proper book of records of the county in which the land 
or any portion thereof so conveyed is situated, for a period 
of five years, shall have the same force and effect as if 
executed and delivered prior to said dissolution, forfeiture 
or suspension. (In effect 90 days from and after April 
29, 1921. Stats. 1921, Chap. 383.) * 
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5. In January 1925 the following documents were 
filed with the Commissioner: ! 


“January 20j, 1925. 

Commissioner of Internal Revenue, ! 

Washington, D. C. | 

Navarro Lumber Company, 507 Crocker Building, San 
Francisco, California. Waiver: 1914-1919, Inclusive. 

I 

Dear Sir : j 

i 

In response to Bureau letter of December 24tli, >Ve hand 
you herewith a Waiver for the years 1914 to 1919, iiiclusive. 

The affairs of this Corporation are being administered 
by three of its Directors, acting as “Trustees” bjv order 
of Court. j 

Original certified copies of the Court order and| of the 
Statutes under which appropriate authority is thud vested 
in these three Trustees, is already on file with the bureau 
in support of my Power of Attorney, all as shown by. Photo¬ 
stat Exhibits herewith. 

Faithfully, | 

JOHN J. HEBERLE 
Attorney for Taxpayer 

’ i 

i 

“Income and Profits Tax Waiver. j 


(Date:) December 29, 11924. 

i 

In pursuance of the provisions of subdivision (d) of Sec¬ 
tion 250 of the Revenue Act of 1921, the Directors |of the 
Navarro Lumber Company, acting as Trustees whille said 
Corporation is in process of dissolution, of San Francisco, 
California, and the Commissioner of Internal Revenue, 
hereby consent to a determination, assessment, and Collec¬ 
tion of the amount of income, excess-profits, or war-profits 
taxes due under any return made by or on behalf <|>f the 
said Navarro Lumber Company for the years 1914 toj 1919, 
inclusive under the Revenue Act of 1921, or imder 
76 prior income, excess-profits, or war-profits tax Acts, 
or under Section 38 of the Act entitled “An Act to 
provide revenue, equalize duties, and encourage the indus¬ 
tries of the United States, and for other purposes’f, ap- 
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])rovcd August 5,1909. This waiver is in effect for one year 
from the date it is signed by the taxpayer. 

(Seal of Navarro Lumber Company.) 

NAVARRO LUMBER COMPANY, 

(Signed) By R. T. BUZARD, 

i Trustee. 

(Signed) By E. T. DUSENBURY, 

Trustee. 

(Signed) By A. M. LARKIN, 

Trustee. 

These Trustees appointed by the Superior Court of the 
State of California by order dated Jan. 15, 1922.’’ 

The above waiver was duly accepted by the Commis¬ 
sioner of Internal Revenue. 

Also enclosed with the foregoing letter and waiver were 
copies of the previously mentioned Power of Attorney, the 
Decree of Dissolution, and Section 400 of the California 
Civil Code. 


6. On February 10, 1925 the Commissioner mailed the 
following notice of deficiencv: 

c? * 

“Treasury Department, Washington, 1). C. 


February 10, 1925. 

Navarro Lumber Company, 

507 Crocker Building, 

San Francisco, California. 

Sirs : 


The determination of vour income tax liabilitv for the 

* * 

vears 1918 to 1921 inclusive, as set forth in office letter 
• • 

dated May 22, 1924, indicates no change in the tax liability 
for the years 191S and 1921 and indicates a deficiency in tax 
amounting to $53,086.18 for the vears 1919 and 1920. The 
adjustment of: this tax results from a ruling made by this 
Bureau after careful consideration of your returns. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of mailing of this letter within which to file an appeal 
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to the United States Board of Tax Appeals contesting in 
vvliolo or iji part the correctness of this determination. 


Respectfully, 


(Sgd.) By 


D. If. BLAIR,! 

Commissioner. 

J. G. BRIGHjr, 

Deputy Commisqioncr. 


Inclosures: Statements. Agreement—Form A.” 

i 

77 A statement attached to the foregoing letter indi¬ 
cates that said deficiency of $53,086.18 consists of 
the following: 

• I 

Deficiency for 1919. $lj3,568.75 

Deficiency for 1920 . 39,517.43 


Total ...$5|3,086.18 

I 

John J. Heberle, witness for petitioners, testifier^ on di¬ 
rect examination as follows: 

I 

My office and place of business is at 43 Cedar j Street, 
New York City. I was engaged as attorney to represent 
Mr. Buzard, Mr. Dusenburv and Mr. Larkin after the cor¬ 
poration had been dissolved. I had no relation with them 
until after the corporation had been dissolved. 

The corporation, the Navarro Lumber Company, was dis¬ 
solved, I believe in July, 1922. 

In 1925, after I was retained by these gentlemen',, all of 
their books and records were turned over to me, ftnd all 
personal mail was forwarded to me, and in that mail which 
was forwarded to me was a tax bill bearing date jof De¬ 
cember 28, 1925, showing a total assessment of $13,568.75 
against the Navarro Lumber Company for income and 
profits taxes for the year 1919. 

Thereupon the following colloquy between counsel for 
the respective parties was had: 

i 

“Mr. Quigley: Mr. Johnston, I think you will agrie that 
the tax was assessed about December 10th, 1925. 
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“Mr. Johnston: Yes, I will agree there was 011 c assess¬ 
ment made at that time, but 1 think there was another as¬ 
sessment made at a later time as shown in 3319, which is 
in evidence. 

“Mr. Quigley: As I understand it, you will agree the as¬ 
sessment was made about December 10th ? 

78 “Mr. Johnston: Yes.” 

Said witness, continuing his direct examination further 
testified as follows: 

I held a power of attorney from Mr. Buzard, Mr. Duson- 
bury and Miss Larkin. I attached a copy of the power of 
attorney to all copies of petitions to the Board, the original 
being attached to the original petition filed with the tax 
Board. The power of attorney to which I refer shows on 
page 2C) of the original records of the Navarro Lumber 
Company petition in Docket No. 3319. 

“Q. Was it pursuant to that power of attorney that you 
signed the original petition of the Navarro case, Docket 
No. 3319?” 

Thereupon counsel for the Commissioner made the fol¬ 
lowing objection: 

‘‘Mr. Johnston: If your Honor please, at this time I want 
to interpose an objection to anv evidence which mav tend to 
go to show that the petition in Docket Xo. 3319 was filed 
without authority, and I object to that on the grounds that 
both Mr. Dusenburv and Mr. Buzard, who arc the petition¬ 
ers in these proceedings, were parties to that former pro¬ 
ceeding, and that under the stipulation which has been re¬ 
ceived in evidence, they were at that time liable for any 
tax which might be determined in that proceeding, and 
they were substantially at least real parties at interest in 
that proceeding, and they should not now be heard to say 
that that proceeding was brought without authority, even 
if that may be the case, which we do not concede bv anv 


means. 


? •> 


Thereupon the Member stated the following: 

79 “The Member: Well, T assume this evidence would 
be competent. Your objection goes more to the 
weight of it than it does to the competency of it. 1 will 
overrule the objection and take the exception.” 
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Thereupon the preceding question was read b jf the re¬ 
porter and the witness answered: j 


“A. The power of attorney, yes.” 

t 

The witness, continuing, testified: 

I signed the original petition “John J. Heberle, (attorney 
for K. T. Dusenburv, R. T. Buzard, and A. M.j Larkin, 
being all of the last duly elected directors of the Said cor¬ 
poration, and by order of the Supreme Court of t(ie State 
of California, dated July 15,1922, authorized and appointed 
trustees to represent and liquidate said corporation, all 
as of the power of attorney, and certified copy of tjie court 
filed therewith.” To that I attached the original power 
ot attorney and certified copy of the order of tljie court 
in the dissolution of the Navarro Lumber Companjy in the 
Supreme Court of California. 

The witness further testified: I had no authority other 
than the power of attorney, and personally engaged Mr. 
Serven (a local attorney, Washington, D. C.) on tjhe 60th 
day. I filed the petition on the 60th day and engaged Mr. 
Serven on that day to go with me, and he wrote g letter 
to the Board of Tax Appeals on his letterhead, signing it 
and enclosing it with the original petition signed by me. 
I believe he also wrote his name across the face of the 


petition under my signature, but by my instruction.! I had 
no other authority than the power of attorney here- 
80 with. Sixtv davs means after the date of the sixtv- 
day letter addressed to the Navarro Lumber Com¬ 
pany. In saying the sixtieth day the point is that the 
original petition was held by me and filed on the Sixtieth 
dav with the best authoritv I had at the minute, and the 
only authority I had at the minute. On the 73rd d^y sup¬ 
plemental papers were filed that I see are in this official 
file also. They were filed on April 11, 1925 (Tr. 2?). 


Cross-examination: 

On cross-examination said witness, John J. Heberle, tes¬ 
tified as follows: i 

i 

T filed that supplemental petition after I filed the first 
petition and engaged Mr. Serven’s services I corresponded 
with Mr. Buzard and Mr. Dusenburv and told them I thought 
they should come to confirm what I had done, aiid the 

j 7 



B. T.iBUZARD VS. G. T. HELVERING, COMM 5 !?. 


papers that were filed on the 73rd day were filed pursuant 
to that request (Tr. 23). 

“Q. You don’t mean to say that while the power of at¬ 
torney was the only power of attorney that you had from 
these par ties—you don’t mean to say you didn’t have other 
correspondence with them, do you? A. I had no corre¬ 
spondence after this appeal. My power of attorney- 

“Q. How did you get the 60-day letter? A. All of the 
correspondence was sent to me regularly, agent’s reports, 
any mail that came here (the hearing was in San Fran¬ 
cisco) to the corporation was forwarded to me in New 
York after they were dissolved. 

SI “Q. Where was it forwarded from? A. Mr. Buz- 
ard and Mr. Dusenbury who had been officers and 
directors of the Navarro Lumber Company, who are also 
as interested in a number of other corporations in Cali¬ 
fornia, and they have also private business interests here, 
and for those purposes they maintain an office in the 
Crocker Building on Market Street in San Francisco, 
and that office address had been the city address of the 
Navarro Lumber Company prior to its dissolution. After 
the Navarro Lumber Company was dissolved they con¬ 
tinued that office for their own purposes, this mail reach¬ 
ing them at that address, addressed to the Navarro Lum¬ 
ber Company, \vould be forwarded to me in New York. 

“Q. Bid they forward it to you to take such action on 
it as might bo proper? A. They laid no restrictions on 
me in any way at all. My understanding of my position 
was to do anything that was proper to be done. I argued 
with the Treasury Department, in answer to their letters 
where they called for a conference, and strove to adjust 
matters with them. 

“Q. You had been appearing from time to time before 
the Treasury Department with reference to all matters in 
connection with the tax liability of the Navarro Lumber 
Company? A. Only after its dissolution and after the date 
of this power of attorney. This power of attorney, I be¬ 
lieve, was dated in 1923. 

$2 “Q. I will ask you if you recognize your signature 

to a document I hold in mv hand, dated June 10, 
1924? A. Yes, sir. 

“Q. And that is signed for Navarro Lumber Company 
by Jolm J. Heberle, attorney for taxpayer, power of attor- 







I 


E. T. DUSENBURY VS. G. T. HELVERING, COMM 


K. 


73 


ney on iile with tlie Department ? A. Yes, sir, that is power 
of attorney. j 

i 

“Mr. Quigley: May I ask the date of that power of 
attorney? j 

“A. The 9th dav of November, 1923. 1 

i 

“Mr. Quigley: All right. j 

“Mr. .Johnston: j 

i 

“Q. And so you have been acting under that power of 
attorney with reference to the tax matters of the Navarro 
Lumber Company ? A. In response to both the 30j day let¬ 
ters that were issued prior to the 60 days. 

“Q. And that was well known to Mr. Dusenbury and Mr. 
Buzard? A. Yes, sir, I had filed letters, the returiti for the 
years of 1922 and 1923 in liquidation of it, and jt signed 
it under this power as having authority to represent the 
corporation in liquidation, and report that the corporation 
had been dissolved. 


“Mr. Johnson: j 

83 “Q. I hand you a letter of March 5th, lj)24, ad¬ 

dressed to the Commissioner of Internal Revenue, 
Washington, D. C., and ask you if that is your signature 
to that letter ? A. Y'es, sir. 

“Q. And you signed that letter for Navarro Lumber 
Company, John J. Ilcberle, attorney for taxpayer? A. 
Yes, sir, as appears on there. 


44 Mr. Johnson: We offer that in evidence. 

“The Member: Mark it for identification. That Swill be 
sufficient, I think, for that. j 

“Mr. Johnson: j 

“Q. You were later substituted as a trustee for N|avarro 
Lumber Company yourself, were you not, Mr. Iieberle? 
A. I was substituted for Miss Larkin, a very inforijnal ar¬ 
rangement. I believe Miss Larkin was not conveniently 
available to Mr. Dusenbury and Mr. Buzard here after 
having left their employ, and through some correspondence 
or other—I don’t remember the details—they noirjnated 
me to succeed her. 

“Q. Do you know when that was? A. No, I qo not. 
There never was any official action, other than thejr per- 


i 
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sonal correspondence with me. I never filed any papers 
with the Department. 

“Q. Well, Mr. Buzard and Mr. Dusenbury did affirm and 
ratify your employment of Mr. Serven, did they not? A. 
Not specificallv in anv wav. 

“Q. What? A. Not specifically in any way. 

“Q. Well, didn’t they do that through this peti- 

84 tion that was filed? A. Well, they had notice of the 
first petition, the petition that was filed on tlie 60th 

day. They knew of that at the time they signed the supple¬ 
mental petition, as you call it, that you now hold in your 
hand. 

“Q. This was tiled for the purpose of their interests 
therein, bv vou? A. Yes, sir.” 

77. On April 11, 1925 the following documents were filed 
with the U. 8. Board of Tax Appeals: 

‘‘Board of Tax Appeals, 

Investment Building, 

Washington, D. C. 

Gentlemen : 

Please find enclosed original and four copies of the ap¬ 
peal of the Navarro Lumber Company of San Francisco, 
< ’alifornia, for deficiency in tax of $55,936.20 for the years 
1914 to 1921, inclusive. 

This corporation was put in liquidation by order of the 
Superior Court of San Francisco (certified copy of which 
is attached to the appeal), during the summer of 1922 under 
which the then three directors of the corporation were or¬ 
dered to distribute its assets then on hand to its share¬ 
holders. Subsequently the Commissioner of Internal 
Revenue found a deficiency in the income taxes paid by the 
corporation: thereupon the three former directors of the 
corporation gave a power of attorney as Trustees to Mr. 
John J. Ilobetfle of New York to represent the interests of 
the old corporation in regard to these tax matters. Mr. 
Heberle has held this appeal until the last day of the 60 
days granted for taking same in the hope that he would be 
able to secure the verification of the appeal by one of the 
said directors* but has been unable to do so. As I have 
been retained in association with Mr. Heberle in this mat¬ 
ter and as he is not admitted to practice before your 

85 Board, I have signed this appeal as attorney for the 
corporation and Mr. Heberle has verified it as the 
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best possible verification obtainable at this time.. You are 
therefore requested to accept this appeal for filing with 
the privilege as soon as possible of substituting m connec¬ 
tion therewith a verification executed by one of the said 
former directors of the corporation. j 

An examination of your Rules has failed to disclose the 
proper practice in such a case as this and therefore we have 
endeavored to comply as well as we could withj your re¬ 
quirements under the existing condition^ and as 
86 soon as possible will file a sheet confirming jand veri¬ 
fying the petition as now verified by Mr.! Ileberle, 
which will be executed by one of the former directors, with 
the request that this may be accepted as a satisfactory 
compliance with the requirements of your Rules; 

Yours verv truly, 

(Sgd.) ‘ ‘ ABRAM R. SERVEN, 

Of Attorneys for Taxpayer.” 

“United States Board of Tax Appeals, j 
Docket No. 3319. 

i 

i 

Appeal of Navarro Lumber Company, 507 Crocker Build¬ 
ing, San Francisco, California. 

I 

Petition. j 

The above-named Taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revpnue set 
forth in his deficiency letter “IT:CA:255S-X-(5-60-D”, 
dated February 10, 1925, and as the basis of iti appeal 
sets forth the following: j 

1. The Taxpayer is a California Corporation,! having 
executive offices in the Citv of San Francisco, California. 

2. The deficiency letter was mailed to the Taxpayer on 
(dated) February 10, 1925. 

3. 

4. 

5. 

6 . * * * 

Wherefore , the Taxpayer respectfully prays tljiat this 
Board mav hear and determine its appeal. 

For NAVARRO LUMBER COMPANY, 
(%<1.) By JOHN J. IIEBERLK. j 


* # * 

* # * 

* * * 
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Attoruev for R. T. Buzard, E. T. Dusenburv and A. ML. 
Larkin, being; all of the last-elected Directors of the said 
Corporation, and by order of the Superior Court of the 
State of California, dated July 15, 1922, authorized and 
appointed Trustees to represent and liquidate the said Cor¬ 
poration; all as per Power of Attorney and certified copy 
of the order of Court, tiled herewith. 


87 State of New York 

County of New York , .<?.<?; 

John J. Heberle, being dulv sworn, savs that he is dulv 
authorized to sign and present this petition and appeal, that 
lie is authorized to do so bv Power of Attorney filed here- 
with, that ho did sign this petition, that he is familiar with 
the facts and statements therein set forth, that he has read 
them and that the facts therein stated are true, except such 
facts as are stated to be upon information and belief, and 
those facts he believes to be true. 

(Sgd.) JOHN J. HEBERLE. 

Sworn to before me this 10th dav of April, 1925. 
fsEAL.l E. B. COSTERHOUDT, 

! Notary Public, New York County. 

New York Countv Clerk’s No. 59. 

Commission Expires March 30, 1927.” 

Attached to the foregoing petition is a copy of the pre¬ 
viously mentioned (1) power of attorney running to Ile- 
bcrle: (2) the decree of the California Court dissolving the 
corporation and appointing the trustees: (3) the quotation 
from Section 400 of the California Civil ('ode: (4) the Com¬ 
missioner’s notice of deficiency dated February 10, 1925. 

8. On April 25, 1925 the following documents were filed 
with the U. S. Board of Tax Appeals: 

Docket No. 3319. 

“Appeal of Navarro Lumber Company, 507 Crocker Build¬ 
ing, San Francisco, California. 

Petition. 

To verify and confirm the above-cited petition, which was 
duly filed on April 11,1925, as an appeal from Bureau “De¬ 
ficiency” Letter “IT:CA:255S-N-6-60-D”, dated February 
10, 1925, This Is To certify: 

(a) that we, the undersigned, were the last-elected Direc- 
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tors of the Navarro Lumber Company, and by Decree of the 
Superior Court of California, dated July jib, 1922, 
88 the said Corporation was dissolved and we! were ap¬ 
pointed, empowered and authorized to represent it 
as Trustees, as confirmed bv Certificate of the Secretary of 
the State of California, attached to copy of the said order 
of Court, and quotation from Section 400 of the Cjivil Code 
of California, all of which are filed herewith; 

(b) that, by our direction , the Petition filed withjthe U. S. 
Board of Tax Appeals on April 11, 192b, was verified by 
our Attorney, Mr. John J. Heberle, of 4b Cedar Street, 
New York City, who, on November 9,1923, was duly author¬ 
ized by “Power of Attorney'*, to represent us (ji. e., the 
Navarro Lumber Company) in all matters arising|or pend¬ 
ing before the U. S. Treasury Department; j 

(c) that, also by our direction , the said Petition was 
signed and filed on April 11, 192b, by our Associate Attor¬ 
ney, Mr. Abram R. Serven, of 1422 F Street, N. Wj., Wash¬ 
ington, 1). C., and who is authorized to represent jus in all 
matters before the I". S. Board of Tax Appeals; 

(d) that, as previously set forth herein, we are ^nd were 
duly authorized to sign and file the said Petition on behalf 
of the Navarro Lumber Company, and to delegate t^) others, 
authority to act for us and at our direction, by Virtue of 
Power of Attorney duly granted to them bv us; and there- 
fore 

(e) That we desire to and do confirm all of the s\aid acts 
of our said attorneys , and we verify and adopt as bur own 
act and deed, the said petition filed with the U. S. Board of 
Tax Appeals, on April J7, 1925, under cover of letter of 
transmittal of the same date, signed by “Mr. Abram R. 
Serven of Attorneys for the Taxpayer”; and to effectuate 
that purpose and to identify the said Petition, we annex 
hereto a complete Photostat copy of the said letter-of-trans- 
mittal and of the said Petition, and the subject matter 
thereof is included in and made a part of this certificate and 
the related affidavits which will be added hereto. j 

For the NAVARRO LUMBER 
COMPANY, 


(Sgd.) 

Bv 

R. 

T. BUZARD, 



Trustee. 

(Sgd.) 

Bv 

E. 

T. DUSENBU 



Trustee. 

(Sgd.) 

Bv 

% 

A. 

M. LARKIN, 


Trustee. 
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89 State of California, 

City and County of San Francisco, ss: 

On this 17th day of April in the year One Thousand 
Nine hundred and twenty-five, before me W. W. Healey 
a notarv Public in and for the said Citv and Countv, resid- 
in,i»- therein, duly commissioned and sworn, personally ap¬ 
peared R. T. Buzard, E. T. Dusenbury and A. M. Larkin, 
Trustees for Navarro Lumber Company, known to me to 
be the persons described in, whose names are subscribed 
to and who executed the within instrument and thev ac- 
knowledged to me that they executed the same as such 
Trustees. 

In Witness Whereof, 1 have hereunto set my hand and 
affixed mv official seal, at inv office in said Citv and Countv 
of San Francisco, the dav and vear in this Certificate first 
above written. 

(Signed) W. W. HEALEY, 

Noiary Public in and for the City and County 
of San Francisco, State of California. 

My Commission ex})ires August 29, 1926. 

State of California, 

County of San Francisco, ss: 

R. T. Buzard, being duly sworn, deposes and says that 
lie is one of the Trustees of the Navarro Lumber Company, 
now in process of liquidation; that he executed the fore¬ 
going instrument in the name and on behalf of said cor¬ 
poration, and that he was authorized to sign his name 

thereto and to execute the same bv order of Court here- 

% 

with; and moreover, that he has read the annexed peti¬ 
tion, and all of the papers mentioned herein and made a 
part hereof; and is familiar with the statements therein 
contained, and! that the facts therein stated are true, ex¬ 
cept such facts as are stated to be upon information and 
belief, and those facts he believes to be true. 

(Signed) R. T. BUZARD. 

Subscribed and sworn to before me this 17th dav of 
April, 1925. 

(Sgd.) ! W. W. HEALY, 

Notary Public in and for the City and County 

of San Francisco , State of California. 

My Commission expires August 29, 1926. 
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90 The foregoing; affidavit of R. T. Hazard is [followed 
bv similar affidavits of E. T. Dusenburv aijid A. M. 

Larkin, and attached to said Petition is a copy ofjthe pre¬ 
viously mentioned (1) quotation from Section 400 of the 
California Civil ('ode: (2) the decree of the California 
Court dissolving the Corporation and appointing the Trus¬ 
tees; and (3) a complete copy of all of the documents that 
were tiled with the Board on April 11, 1925 as here nbefore 
set forth. 

9. In December, 1925 the deficiency of $13,568.75 for 1919 
was assessed against Navarro Lumber Company upder the 
provisions of Section 274(d) of the Revenue Act oil 1924. 

10. On February 13, 1928 the Hoard of Tax Appcjals pro¬ 
mulgated its “Findings of Fact” and “Opinion in the 
“Appeal of Navarro Lumber Company, Docket No. 3319“ 
reported at 10 B. T. A. 690, which by reference i^ incor¬ 
porated herein and made a part hereof. 

Thereupon the Hoard entered the following order: 

91 Docket No. 3319. | 

I 

“Navarro Lumber Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

I 

Order of Redetermination, j 

Pursuant to the Board’s findings of fact and o'pinion, 
promulgated February 13,1928, it is 

Ordered and Decided: That, upon redeterminatiop, there 
is a deficienv for the vears 1919 and 1920 in the amounts of 
$13,563.75 and $39,517.43. * * * 1 

(Seal Hoard of Tax Appeals.”) 

(Sgd.) JOHN J. MARQUETTE, 

Member, United States Board of Tax Appeals. 

Entered Feb. 27, 1928. j 

Dated Washington, D. C. 

11. In March 1928 the deficiency of $39,517.43 for 1920, 
plus $4,872.01 for interest and making a total of $44,389.44 
was assessed against the Navarro Lumber Company. | 

12. On January 17, 1929 the Commissioner mailed a 

notice to each petitioner herein stating: j 
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“In accordance with Section 274 of the Revenue Act of 

1926, you are advised that the determination of vour tax 
• * 

liability for the years 1919 and 1920 discloses a deficiency 
of $52,086.18, as shown in the statement attached, as trans¬ 
feree of the Navarro Lumber Company, under the provi¬ 
sions of Section 280 of the Revenue Act of 1926. 

The section of the law above mentioned allows vou to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability.” 

In the statement attached to the foregoing notice, the 
following appears: 

“Under the provisions of Section 280 of the Revenue 
Act of 1926, there is proposed for assessment against 
92 you the amount of $53,086.18 plus any accrued pen¬ 
alty and interest representing your liability as a 
transferee of the assets of the Navarro Lumber Company 
for outstanding tax assessed against said company for the 
years 1919 and 1920 as per statement. 

^rar. Deficiency in tax. 

1918 (Waiver) . 

1019 . $13,568.75 

1020 . 39,517.43 

1921 . 


Totals . $53,086.18 

13. In due time each petitioner filed a petition with the 
Board of Tax Appeals for a redetermination of the Com¬ 
missioner's conclusions in the said notices, and among 
other facts disclosed in this statement, the following stipu¬ 
lation was received in evidence by the Board: 

Docket No. 42793. 

Docket No. 43017. 

“R. T. Buzard, Petitioner, E. T. Busenbury, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby i stipulated and agreed by and between the 
respective parties to the above-stated proceeding, by and 
tlirough their counsel of record: 
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That the above-stated proceedings may be consolidated 
for hearing and determination. 

That all of the evidence and Exhibits received in| evidence 
at the former hearing, upon November 10, 19311, upon a 
severance of the issues, in the appeal of R. T.j Buzard, 
Docket No. 42793, may be received in evidence an|d be con¬ 
sidered as evidence upon this consolidated hearing. 

That the Board may find and determine, in thisj proceed¬ 
ing, that there are deficiencies with respect to thej liability 
of Navarro Lumber Company for income and profits taxes 
imposed upon said Company for the taxable years 11919 and 
1920 in the respective amounts of $13,568.77) and $j 7,630.97, 
saving and reserving to the petitioners in tljie.se pro- 
93 ceedings such right or rights as they may have under 
the law and the evidence, upon their pleas that the 
Statute of Limitations has run against the assessment of 
the aforesaid liabilities against them, or either of them, as 
transfereees of the Navarro Lumber Company, under Sec¬ 
tion 280 of the Revenue Act of 1926. The respondent does 
not herebv waive anv right which he mav have to Ithe con- 
tention that the order of the Board entered Feb. .3, 1932, 
upon this question in the case of R. T. Buzard, Docket No. 
42793 is determinative of this question as to the parties in 
that proceeding and their privies. 

It is further stipulated and agreed, subject to the above 
reservation with reference to the petitioners’ pleas of the 
Statute of Limitations: 

That the Board may find and determine that E. T. 
Dusenbury, Petitioner, on August 7, 1922, received dis¬ 
tributions in liquidation of the Navarro Lumber Company 
in the sum and of the value of $26,947.70, for which he is 
liable as a transferee of said the Navarro Lumber Company, 
under Section 280 of the Revenue Act of 1926, unless the 
Board should find and determine that the assessment of 
said liabilitv against him is barred bv the Statute of Limi- 
tations; that R. T. Buzard, petitioner, on said August 7, 
1922, received distributions in liquidation of the Navarro 
Lumber Company of an amount and value equal toj and in 
excess of the sum of the aforesaid deficiencies with Respect 
to the Navarro Lumber Company for the taxable yealr-1919 
and 1920, in the respective amount of $13,568.75 an!d $17,- 
630.97, making the sum of $31,199.72, for which he i^ liable 

6—6340<7 ! 
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as a transferee of said the Xavarro Lumber Company 
under Section 280 of the Revenue Act of 1926, unless the 
assessment of said liability against him is barred bv the 
Statute of Limitations. 


[t is further stipulated and agreed that either of the 
parties hereto may introduce other and further evidence 
at the hearing, provided such evidence be not inconsistent 
with the matters herein stipulated. 

(Sgd.) JAMES P. QUIGLEY, 

Attorney for Petitioners , 

1 C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue, 
Attorney for Respondent . 

(Sgd.) ■ By J. R. JOHXSTOX, 

Speeial A11 o rn ey. 


94 14. It! is hereby stipulated and agreed that the 

above and foregoing statement of evidence contains 
all the evidence introduced before the United States Board 
of Tax Appeals material to a consideration of the assign¬ 
ments of error in petitions of R. T. Buzard and E. T. 
Dusenbury to the Court of Appeals of the District of Co¬ 
lumbia for a review of the decisions entered herein bv the 
United States Board of Tax Appeals. It is further stipu¬ 
lated and agreed that said statement as made may be ap¬ 
proved by the United States Board of Tax Appeals without 
further notice! to any party hereto and that when so ap¬ 
proved said statement of evidence may be filed in the office 
of the clerk and become a part of the record for the pur¬ 
pose of the petitions for review filed herein. 

JAMES P. QUIGLEY, 

Attorney for the Petitioners , 
ROBERT II. JACKSON, 

1 Assistant General Counsel for the 

Bureau of Internal Revenue. 


Approved and ordered filed this 29th dav of Sept., 1934. 
1 H. F. SEA WELL, 

Member. 
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05 [Stamp:] United States Board of Tax Appeals. 

Filed Sep. 27, 1934. 

United States Board of Tax Appeals. 

Docket Xos. 42793, 43017. 

R. T. Buzard, E. T. Dusenbury, Petitionei! 

v - j 

( commissioner of Internal Revenue, Respondent. 

Prcccipe. 

I 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a consolidated transcript of the record in 
the above-entitled proceedings and transmit the same to the 
Clerk of the Court of Appeals of the District of Columbia, 
including in said transcript certified copies of the following 
documents: 1 

i 

1. The docket entries of the proceedings before the 

Board in dockets Xo. 42793 and 43017. j 

2. The pleadings before the Board in each of saiji dock¬ 
ets, as follows: 

(a) The petitions including the annexed copy of the de¬ 
ficiency letter; j 

(b) The respondent's answer; j 

(c) Amended answer in docket Xo. 43017; ! 


(d) Motion for leave to file the above amended answer 
and order granting said motion. 

I 

3. The findings of fact and opinion constituting the re¬ 
port of the Board promulgated on May 31, 1933, ajnd the 
decisions pursuant thereto entered in each docket oiji June 
3, 1933. 


4. The order of July 12, 1933 striking the figures 


‘$26,- 


927.70’ from the said report and substituting ‘$26,947.70’. 

5. The order modifying the decisions of June 3, 1933. 
entered in each docket on July 12, 1933. i 
96 6. The Chairman’s order of August 10, 19f33 di¬ 

recting that “the orders of Division Xo. 4 eiktered 
Julv 12, 1933” be reviewed bv the Board. j 

7. The opinion of the Board promulgated February 1, 
1934, and the orders entered pursuant thereto in each 
docket on February 5, 1934. 1 
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<S. The petitions for review tiled in each docket with 
proof of service of notice of a filing accompanied by a copy 
of the petition. 

9. Statement of the evidence herein as settled and agreed 
upon. 

10. This praecipe. 

We hereby agree that the foregoing praecipe is correct; 
that the records, documents, papers, and proceedings 
therein set forth are sufficient and a complete record in this 
cause on appeal and we hereby adopt the foregoing as a 
list designated by each of the parties to this cause to be a 
complete transcript and we hereby waive the issuance and 
service of notice upon any party hereto and agree that said 
praecipe shall be obeyed by and acted upon by the Clerk in 
the same manner as if said praecipe had been regularly 
filed and a copv thereof served upon each partv hereto. 

JAMES P. QUIGLEY, 

i Attorney for Petitioners. 

ROBERT J. HEBERLE, 

. i Associate Attorney for Petitioners , 

43 Cedar Street , New York City. 

Service of a copy of the foregoing is hereby acknowl¬ 
edged this 27th day of September, 1934. 

Agreed to. 

! ROBERT H. JACKSON, 

Assistant General Counsel for the 

Bureau of Internal Heroine. 

Attorney for Respondent. 

97 United States Board of Tax Appeals, Washington. 

Docket No. 42793. 


R. T. Buzard, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 43017. 

E. T. Duzenbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 96, inclu- 
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sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on tile and of recoijd in my 
office as called for by the Praecipe in the appeal j (or Ap¬ 
peals) as above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 18th day of 
October, 1934. ! 

[Seal U. S. Board of Tax Appeals.] i 

B. D. GAMBLljs, 

Clark , United States Board of Tax Appeals. 

98 United States Board of Tax Appeals. 

Docket No. 42793. 

R. T. Buzard, Petitioner, I 


Commissioner of Internal Revenue, Respondent. 

i i 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of tlie record .s nr petition 
for review of the above entitled proceeding in the United 
States Court of Appeals of the District of Columbia, be and 
it is hereby extended to August 2, 1934. i 

[Seal U. S. Board of Tax Appeals.] I 

(Signed) EUGENE BLACK! 

Member. 

I 

Dated Washington, D. C., June 27, 1934. 

Now, October 18, 1934, the foregoing order enlarging 
time certified from the record as a true copy. 

B. D. GAMBLE,! 

Clerk, U. S. Board of Tax Appeals. 
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99 United States Board of Tax Appeals 

Docket Xo. 43017. 

E. T. Dusenbury, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the United 
States Court of Appeals of the District of Columbia, be and 
it is hereby extended to August 2, 1934. 

[Seal U. S. Board of Tax Appeals.] 


(Signed) 


EUGENE BLACK, 

Member. 


Dated Washington, D. C., June 27, 1934. 

Now, October 18, 1934, the foregoing order enlarging 
time certified from the record as a true copv. 

B. D. GAMBLE, 

i ClerJi. V. 8. Board of Tax Appeal*. 

100 United States Board of Tax Appeals. 

Docket No. 42793. 

R. T. Buzard, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the United 
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I 

I 

States Court of Appeals for the District of Colombia, be 
and it is hereby extended to October ‘2, 1934. i 

* 7 


[Seal U. S. Board of Tax Appeals.] i 

i 

(Signori) EUGENE BLACK, 

Member. 

I 

Dated Washington, D. C., Julv 2o, 1934. i 

.id. - I 

j 

Now, October IS, 1934, the foregoing order cjnlarging 
time certified from the record as a true copy. j 

B. D. GAMBLp, 

Clerk, l\ S. Board of Tax Appeals. 
101 United States Board of Tax Appeals. | 

i 

Docket Xo. 43017. j 

E. T. Dusenbury, Petitioner, j 

VS. i 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. | 

i 

On motion of counsel for the petitioner, it is ! 
Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the j United 
States Court of Appeals for the District of Cohmiibia, be 
and it is hereby extended to October 2, 1934. j 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

I 

Dated Washington, D. C., Julv 25, 1934. | 

jd. ^ ‘ j 

Now, October 18, 1934, the foregoing order enlarging 
time certified from the record as a true copy. I 

B. D. GAMBLE 

Clerk, U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 
Docket No. 42792. 

R. T. Buzard, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record it is 

Ordered: That the time for transmission and delivery of 
the record snr petition for review of the above entitled pro¬ 
ceedings in the United States Court of Appeals of the Dis¬ 
trict of Columbia, be and it is hereby extended to October 
25, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 


Dated Washington, D. C., October 2,1934. 

Now, October 18, 1934, the foregoing order enlarging 
time certified from the record as a true copy. 

B. D. GAMBLE, 

Cleric , V. S. Board of 'Fax Appeal*. 
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United States Board of Tax Appeals. 
Docket No. 43017. 


E. T. Dusenbury, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Tune. 

For cause appearing of record, it is 
Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceedings in the United States Court of Appeals of the Dis- 
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trict of Columbia, be and it is lierebv extended to October 
25, 1934. 

i 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

\ 

| 

Dated Washington, D. C., October 2, 1934. 

| 

Now, October 18, 1934, the foregoing order (jnlarging 
time certified from the record as a true copv. i 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

I 

Endorsed on cover: Board of Tax Appeals. *}o. 6340. 
B. T. Buzard, petitioner, vs. Guy T. Helvering, Commis¬ 
sioner of Internal Revenue. No. 6341. E. T. Dusenbury, 
petitioner, vs. Guy T. Helvering, Commissioner of Internal 
Revenue. United States Court of Appeals for the District 
of Columbia. Filed Oct. 23,1934. Henry W. Hodges, clerk. 


(5587-C) 








IX THE 


United States Court of Appeals for the 

District of Columbia 

October Term, 1934 


R. T. Buzard, 


Petitioner, 


vs. 


Commissioner of Internal Revenue, 

Respondent. 


E. T. Dusexbury, 


Petitioner, 


vs. 


Xo. 6340. 


Xo. 6341. 


Commissioner of Internal Revenue, 

Respondent. 


on petitions for review of decision and orders 

OF THE UNITED STATES BOARD OF TAX APPEALS. 


BRIEF FOR PETITIONERS. 

(revised) 


Of 


Abram R. Serve n, 

Attorney for the Petitioners, 
1422 F Street, X. \V., 
Washington, D. C. 

Counsel: 

James P. Quigley, 

43 Cedar Street, 

New York City. 
















INDEX 


PAGE 


Opinion Below 


Jurisdiction 


Statement of the Case _____ 

Questions Presented 

Navarro Lumber Company ..... .. .... 

Decree of Dissolution...... 

Power of Attorney ......I 

Waiver for Years 1914 to 1919 __ _ | 

Xotice of Deficiencies ... - .... 

“Appeal of Navarro Lumber Company” 

[Docket No. 3319] . ..... 

The Liability of a Transferee of Property ofja 

Taxpayer—Section 280 of the 1926 Act_L_ 

Petitioners Receive Xotice of Liability and Ap¬ 
peal to the Board .. ..... .. . 

The Board’s Findings and Opinion by Mr. Sea- 

well . 

Reconsideration bv Mr. Seawell 
Petitioners Appeal for Review by Whole Board 
The Board Affirms Mr. Seawell’s Opinion, b^t 
Five Members Dissent .... .. 




Errors Relied On 


Points of Law and Summarv of Argument ......!.. 


A rgument 






















11 


PAGE 

Point I.—The proposed liability is in respect of 
tax incurred by Xavarro Lumber Company. 
Therefore, only the Xavarro Lumber Com¬ 
pany could file an appeal which would bind it, 
and only such an appeal would extend the 
periods of limitation fixed by the statute for 
assessment of tax against it, and consequently 
postpone the running of the statutory period 
for assessment of the liability of its trans¬ 
ferees. _ _ ___ 28 

The Board's Position on this Point 32 


Point II.—The appeal in Docket Xo. 3319 was not 
tiled by i the Xavarro Lumber Company and 
therefore did not extend the period of limita¬ 
tions running against that company or these 
petitioners. The liability is barred ....... 


33 


The Board's Position 
Point 


on the Foregoing 


40 


Point III.—The Board erred when it determined 

a liability in excess of the stipulated liability 

in the case of Dusenburv. It violates the stat- 

• 

ute when it orders for each netitioner a lia¬ 


bility plus interest ..... 43 

Conclusion _ . . _ .... . 49 


Appendix (Statutes) 



Cases Cited. 


Balkam v. Iron Co., 154 U. S. 2/7 ... 35 

Bankers Realty Syndicate, 20 B. T. A. 612___ 33 

Bonwit Teller Co.* 10 B. T. A. 1300 ... 33 


California Iron Yards v. Commissioner, 47 Fed. (2d) 


514 


39 



















Ill 


PAGE 

Caughey Jossman Co., 8 B. T. A. 201.. 34 

Commissioner v. Oswego Falls Corp., 71 Fed. (2d) 

673 .. 31, 40 

Crossman v. Vivienda Water Co., 150 Cal. 575 

. __ .... 36, 3i 39, 41 

. 33 
. 33 


Dortch, J. B., 19 B. T. A. 159 
Dunson Mills, 10 B. T. A. 1150 


T 


Fairfield v. County of Gallatin, 100 U. S. 47 
Farmers Feed Co., 10 B. T. A. 1069 . 


Essex Coal Co. v. Commissioner, 39 Fed. (2d) 892j_ 42 

38 

I 33 

Ilogan v. Superior Court, 74 Cal. Ap. 704 

i 

Navarro Lumber Co., 10 B. T. A. 690 . .! ... 21 

Oklahoma Natural Gas Co. v. Oklahoma, 273 U.IS. 


257 


-h 


Panzer-Hamilton v. Bray, 2/4 Pac. 770 _ 

Smith v. Lewis, 287 Pac. 472 

Smith v*. Lewis, 295 Pac. 39 .... ... 

Snyder v. Massachusetts, 291 U. S. 97 
Sturm v. Boker, 160 U. S. 312 ... .. 

United States v. Bobbins, 269 U. S. 315... 

Van Landingham v. United Tuna Packers, 189 Chi. 
353, 208 Pac. 973 ...... 

Ward v. Ward, 131 Fed. 946 .. . .. 

Warner, T. W., Co., 19 B. T. A. 185 .... 


White Eagle Oil & Refining Co., 19 B. T. A. 872 




35 

37 

37 

37 

26 

42 

37 


37 

42 

33 

33 



























IX THE 


United States Court of Appeals for the 

District of Columbia 

October Term, 1934 



OX PETITIONS FOR REVIEW OF DECISION AND ORDERS 
OF THE UNITED STATES BOARD OF TAX APPEALSl 


BRIEF FOR PETITIONERS. 

Opinion Below. | 

The only previous opinions in these cases wore pro¬ 
mulgated by the United States Board of Tax Appeals on 
May 31, 1933, and on February 1, 1934. They are respec¬ 
tively reported in 28 B. T. A. 247, and 29 B. T. 'A. 981, 
and appear on pages 32-38 and 42-49 of the transcript, 
with the decisions and orders in respect thereto on pages 
38-50. 


Jurisdiction. 

The jurisdiction of this Court is invoked under an 
agreement filed pursuant to Section 1002, subdivision D, 
of the Revenue Act of 1926 (I\. 51 ). 


Statement of the Case. 

(Italics ours.) 

The issue is the bar of statutory limitations against 
assessment of the liability of a transferee of property 
of a taxpayer, and conditionally, does the statute au¬ 
thorize assessment of interest on such liability? 

The decision and orders under review determine, and 
authorize the respondent to assess certain liability ( plus 
interest) against each of these petitioners, under Section 
280 of the Revenue Act of 1926; on the ground that each 
petitioner is a transferee of property of the Navarro 
Lumber Company, a California corporation which was 
dissolved in 1922, and that each has incurred the pre¬ 
scribed liability, in respect of income and profits tax 
deficiencies due from that corporation for 1919 and 1920, 
but which were for the first time determined and proposed 
by the respondent in 1925—some 2% years after the cor¬ 
poration had been dissolved by a judicial decree. The 
case presents this question: 


1 . 

Are the proposed assessments of the liability of the 
petitioners barred by the same section of the Revenue 
Act under which they are proposed f 

The answer depends on whether the taxpayer, the 
Navarro Lumber Company, filed the appeal, Docket No. 
3319, which was filed with the Board of Tax Appeals in 
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1925. The respondent relies on an affirmative answer. 
The petitioners rely on a negative answer. Thjs opinion 
of the Board of Tax Appeals suggests the negative but 
is in fact non-committal; and as we will show, itjdoes not 
consider or even mention the section of law tjiat rules 
every question in this case, but instead, it assumes to 
decide whether the Board had jurisdiction in] another 
case, holds that decision conclusive on the bar bf statu- 
torv limitations in this case, states a whollv arbitrary con- 
elusion, and rests on estoppel which is not supported by 
the record. 

A contingent second question is: 


If the proposed assessments are not totally barred, 
are they unlawfully excessive? The parties stipulated 
the corporation's total unpaid debt is $13,568.75 for 
1919 and $17,630.97 for 1920—a total of $31,199.72, for 
which the petitioner Dusenbury is liable as a transferee 
under the provisions of Section 280 of the Revenue Act 
of 1926 to the extent of $26,947.70, and for wliibh peti¬ 
tioner Buzard is similarly liable to the extent of 
$31,199.72. Did the Board of Tax Appeals err when it 
ordered in the case of each petitioner, that his liability 


“as a transferee in respect of the taxesj of the 
Navarro Lumber Company for 1919 and |1920 is 
$31,199.72; plus interest thereon from February 
26, 1926 to the date of assessment at the rate of 
6 per cent per annum”? 

The answer depends upon the meaning of thd statu¬ 
tory provision that the amount to be assessed is J 

“The liability, at law or in equity, of a transferee 
of property of a taxpayer, in respect of |he tax 
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(including interest, additional amounts, and addi¬ 
tions to the tax provided by laic) imposed upon 
the taxpayer by this title or by any prior income, 
excess profits, or war profits tax act.'’ ( Section 
280(a)(1) Revenue Act of 1020.) 

• # # * # 

JVe bey the indulgence of the Court for a longer than 
usual statement of the facts. It seems necessary because 
the question whether the assessment is barred, appears 
to be ruled by the chronology of events, and by repeti¬ 
tious disclosures to the Respondent early and late, of the 
fact that the corporation was dissolved, and of the power 
(or lack of it) with which ('very involved person assumed 
to act, in each step taken throughout the proceedings on 
which the Respondent and the Board rely in these 
appeals. 


Navarro Lumber Company. 

Xavarro Lumber Company filed a corporation income 
tax return for 1919 on March 13, 1920, and for 1920 on 
March S, 1921, in the office of the Collector of Internal 
Revenue in San Francisco, California (R. 00). The tax 
shown to be due bv those returns was $1,242.97 for 1919 
and $24,934.75 for 1920 (R. 22, 25, 20). Insofar as the 
record shows that tax was promptly assessed and paid. 
Any further assessment of tax on those returns was, by 
the successively prevailing* Revenue Acts, required to 
be made: 


within five vears after the return was due or was 
made (Sec. 250(d) Revenue Act of 1918); or 


within five vears after the return was filed, unless 
both the Commissioner and the taxpayer consent 
in writing to a later determination, assessment, 
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and collection of the tax (Sec. 250(d)(l) Revenue 
Act of 1921); or | 

within five years after the return was filed (Sec¬ 
tion 277 (a) (2) Revenue Act of 1924 , App. r. 50); 

Applied to the preceding facts, those provisions dis¬ 
close that the basic period of limitation for assessment 
against the taxpayer, the Navarro Lumber Company, for 
1919, expired on March 15, 1925, which was 5 years after 
the return was filed on March 15, 1920; and fojr 1920 it 
expired on March 8, 1926, which was 5 years lifter the 
return was filed on March 8, 1921. 

\ 

Decree of Dissolution. 

I 

In June, 1922, Navarro Lumber Company apblied for 
dissolution in accord with Sections 1227-1233 of jhe Code 
of Civil Procedure of California (see appx., pi\. 54-55). 

On July 15, 1922, the Superior Court of the State of 
California, for the City and County of San Francisco, 
entered a decree, “In the Matter of the Voluntary Disso¬ 
lution of the Navarro Lumber Company, a corporation,” 
which decree finds that R. T. Buzard and E. T| Dusen- 
bury (the petitioners here) and A. M. Larkin compose the 
Board of Directors of the Navarro Lumber Company, 
and concludes (Par. 2, R. 60-04 ). 

^It Is Her eh p Ordered , Adjudged and pecreed 
that said Xavarro Lumber Company, a Corpora¬ 
tion, be and the same is hereby dissolved, ipid that 
the Directors of said corporation forthwith dis¬ 
tribute to the stockholders of said corporation the 
assets thereof, in the proportion to which said 
stockholders are respectfully entitled.” j 

Concurrently with that decree, Section 400 of the Civil 
Code of California, provides: | 
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“Unless other persons are appointed by the 
court, the directors or managers of the affairs of 
a corporation at tlie time of its dissolution are 
trustees'of the creditors and stockholders of mem¬ 
bers of the corporation dissolved, and have full 
powers to settle the affairs of the corporation, col¬ 
lect and pay outstanding debts, sell the assets 
thereof in such manner as the court shall direct, 
and distribute the proceeds of such sales and all 


other assets to the stockholders. 

Such trustees shall have authority to sue for 
and recover the debts and property of the corpora¬ 
tion, and shall be jointly and severally personally 
liable to its creditors and stockholders or members, 
to the extent of its property and effects that shall 


come into their hands. 


Death, resignation or failure or inability to act 
shall constitute a vacancy in the position of trus¬ 
tee, which shall be filled by appointment by the 
superior court upon petition of any person or cred¬ 
itor interested in the property of such corporation. 

Such trustees may be sued in any court in this 
state by any person having a claim against such 
corporation or its property. Trustees of corpo¬ 
rations heretofore dissolved or whose charters 
have heretofore been forfeited by law shall 
have and discharge in the same manner and under 
the same obligations, all the powers and duties 
herein prescribed. 


Vacancies in the office of trustees of such cor¬ 
porations shall be filled as hereinbefore provided; 
provided, however, that any deed executed in the 
name of such corporation by the president or vice- 
president and secretary or assistant secretary 


after a dissolution thereof or after a forfeiture of 


the chapter of such corporation or after the sus¬ 
pension! of the corporate rights, privileges and 
powers of such corporation, which deed shall have 
been duly recorded in the proper book of records 






I 

of the county in which the land or any portion 

thereof so conveyed is situated, for a period of 

five years, shall have the same force and) effect as 

if executed and delivered prior to said dissolution, 

forfeiture or suspension. (In effect 90 d\ays from 

and after April 29,1921. Stats. 1921, Chapt. 383).” 

\ 

i 

Also concurrently with that decree, and continuously 
since, Section 239(a) of the Revenue Act of 1921 appli¬ 
cable to the calendar year 1922, has required thjat every 
corporation subject to taxation shall annually mjxke a re¬ 
turn of its gross income, et cetera; and Art. 621 of Regu¬ 
lations 62, authorized by that Act, and promulgated by 
the Respondent for the enforcement of its provisions, 
provides that a 

“ * * * corporation which was dissolved, is not 
relieved from the necessity of making) returns 
thereunder for such time as elapsed befor^ its dis¬ 
solution.” 

Power of Attorney. I 

After that decree, and in November of 19^3, said 
Buzard and Dusenbury and Larkin executed and filed 
with the Respondent, a power of attorney to Jlohn J. 
Heberle, authorizing him to represent them and act in 
their place and stead before the Treasury Department, 
and in the signatures and acknowledgments appended 
thereto, each cited and purported to act under authority 
of the previously mentioned decree of dissolution and 
Section 400 of the California Code, as shown by j copies 
thereof which they annexed to the power of attorney 

i 

(B. 04-66). Heberle executed a return for the 'period 
of the corporation’s existence during 1922, sighing it 
4 ‘For Navarro Lumber Company (Dissolved) by .John 

i 

J. Heberle for Committee of Trustees in Liquidation” 
(R. 64). ! 
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Waiver for Years 1914 to 1919. 

In January] 1925, Heberle wrote to the Respondent, 
again enclosing a copy of the dissolution decree and Sec¬ 
tion 400 of the California Code, with a waiver dated De¬ 
cember 29, 1924, which states (R. 0'7-68) : 

“ * * * tlie Directors of the Navarro Lumber 
Company, acting as Trustees while said corpora¬ 
tion is in process of dissolution, of San Francisco, 
California, and the Commissioner of Internal Rev¬ 
enue, hereby consent to a determination, assess¬ 
ment, and collection of the amount of income, ex¬ 
cess-profits, or war-profits taxes due under any 
return made by or on behalf of the said Navarro 
Lumber Company for the years 1914 to 1919, in¬ 
clusive * * *. This waiver is in effect for one 

year from the date it is signed by the taxpayers. 

Navarro Lumber Company 
( Seal of ) (Signed) By R. T. Buzard 
( Navarro ) Trustee 

(Lumber ) (Signed) By E. T. Dusenbury 
(Company) Trustee 

i (Signed) By A. M. Larkin 

Trustee 

These Trustees appointed by the Superior Court 
of the State of California by order dated Jan. 15, 
1922.” 

Concurrently with that waiver the law provided that 
where both the Commissioner and the taxpayer have con¬ 
sented in writing to the assessment of the tax after the 
time prescribed in Section 277 for its assessment the 
tax may be assessed at any time prior to the expiration 
of the period agreed upon (Section 278(c) Revenue Act 
of 1924); but for the following reasons said waiver may 
be passed over as of no consequence in this case: 
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(1) it expired one year from its date, on De¬ 
cember 29, 1925, and therefore, is obviously of no 
consequence in determining’ the timeliness of the 
Respondent’s notice of liability mailed j to these 
petitioners four years later in 1929 (jR. 10-11, 

01.90 ). 

^ JL J y 

I 

(2) th.e post-statutory period for assessment 

which the waiver purported to provide, j was not 
availed of by the Respondent since his potice to 
Navarro Lumber Company on February jlO, 1925, 
was mailed within the 5-year period provided by 
the statute. (See next paragraph J J 

Notice of Deficiencies. j 

On February 10, 1925, the Respondent mailed] a notice 
addressed to “Navarro Lumber Company” in Si[n Fran¬ 
cisco, stating (R. 68-09): 

The determination of your income tax 'liability 
* * * indicates a deficiency in tax amounting to 
$53,086.18 for the years 1919 and 192(j). The 
adjustment of this tax results from a ruling made 
bv this Bureau after careful consideration|of vour 
returns. 

In accordance with the provisions of [Section 
274 of the Revenue Act of 1924, you are allowed 
60 days from the date of mailing of this letter 
within which to file an appeal to the United States 
Board of Tax Appeals contesting in whole or in 
part the correctness of this determination, j* * * 

A statement attached to said notice explained that the 
deficiency in tax consisted of $13,568.75 for 19119 and 
$39,517.43 for 1920 (R. 68-69). 

It should be observed that said notice was timely, 
being mailed on February 10, 1925 ( R . 6’<S) whiph was 
before the expiration of the period for making an Assess- 
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Waiver for Years 1914 to 1919. 

In January, 1925, Heberle wrote to the Respondent, 
again enclosing a copy of the dissolution decree and Sec¬ 
tion 400 of the California Code, with a waiver dated De¬ 
cember 29, 1924, which states (R. 07-68 ): 

“ * * * the Directors of the Xavarro Lumber 
Company, acting as Trustees while said corpora¬ 
tion is in process of dissolution, of San Francisco, 
California, and the Commissioner of Internal Rev¬ 
enue, hereby consent to a determination, assess¬ 
ment, and collection of the amount of income, ex¬ 
cess-profits, or war-profits taxes due under any 
return made by or on behalf of the said Xavarro 
Lumber Company for the years 1914 to 1919, in¬ 
clusive * * *. This waiver is in effect for one 

year from the date it is signed by the taxpayers. 

Xavarro Lumber Company 
( Seal of ) (Signed) By R. T. Buzard 
( Xavarro ) Trustee 

( Lumber ) (Signed) By E. T. Dusenbury 
(Company) Trustee 

(Signed) By A. M. Larkin 

Trustee 

These Trustees appointed by the Superior Court 
of the State of California by order dated Jan. 15, 
1922.” 

Concurrently with that waiver the law provided that 
where both the Commissioner and the taxpayer have con¬ 
sented in writing to the assessment of the tax after the 
time prescribed in Section 277 for its assessment the 
tax may be assessed at any time prior to the expiration 
of the period agreed upon (Section 278(c) Revenue Act 
of 1924); but for the following reasons said waiver may 
be passed over as of no consequence in this case: 
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(1) it expired one year from its dat^, on De¬ 
cember 29, 1925, and therefore, is obviously of no 
consequence in determining the timeliness of the 
Respondent's notice of liability mailed ito these 
petitioners four years later in 1929 (|R. 10-11 , 

oi.oo) • i 

I 

(2) the post-statutory period for assessment 
which the waiver purported to provide, jwas not 
availed of by the Respondent since his potice to 
Navarro Lumber Company on February jlO, 1925, 
was mailed within the 5-year period provided by 
the statute. (See next paragraph.) 


Notice of Deficiencies. 

On February 10, 1925, the Respondent mailed a notice 
addressed to “Navarro Lumber Company” in Sajn Fran¬ 
cisco, stating (R. 08-09): 


The determination of your income tax liability 
* * * indicates a deficiency in tax amounting to 
$53,086.18 for the years i919 and 192Q. The 
adjustment of this tax results from a ruliiig made 
bv this Bureau after careful consideration of vour 

« I mi 

returns. 

In accordance with the provisions of Section 

1 I 

274 of the Revenue Act of 1924, you are allowed 
60 davs from the date of mailing of this letter 

* # ° i 

within which to file an appeal to the United States 
Board of Tax Appeals contesting in whole or in 
part the correctness of this determination. * * * 

A statement attached to said notice explained that the 
deficiency in tax consisted of $13,568.75 for 19|L9 and 
$39,517.43 for 1920 (R. 08-09). 

It should be observed that said notice was timely, 
being mailed on February 10, 1925 ( R . 08) whiph was 
before the expiration of the period for making an ^.ssess- 
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ment of the involved tax against Xavarro Lumber Com¬ 
pany, and which period, we have seen, expired for 1919 
on March 15, 1925, and for 1920 on March 8, 1926. (See 
p. 5, supra.) 

Also, it should be observed that the then prevailing 
law contained these provisions: 


If after the enactment of this Act the Commis¬ 
sioner determines that any assessment should be 
made in respect of any income, war-profits or 
excess-profits tax imposed by the Revenue Act of 
1916, the Revenue Act of 1917, the Revenue Act 
of 1918 (which imposed the tax for the years 1919 
and 1920), or the Revenue Act of 1921, or by any 
such Act as amended, the amount which should be 


assessed (whether as deficiency or as interest, pen- 
altv, or other addition to the tax) shall be com¬ 


puted as if this Act had not been enacted, but the 
amount so computed shall be assessed, collected, 


and paid in the same manner and subject to the 
same provisions and limitations (including the 
provisions in case of delinquency in payment after 
notice and demand) as in the case of the taxes 
imposed by this title, except as otherwise provided 
in Section 277. (Sec. 280 of Revenue Act of 1924, 


enacted June 2, 1924.) 


The assessment shall be made within five years 
after the return was filed; (Sec. 277 (a) (2) Rev¬ 
enue Act of 1924) * * * 


the period within which an a 
to be niade by subdivision 


ssessment is required 
(a) of this Section 


(u'ithin five years after return—see above) in 
respect of any deficiency shall be extended (1) by 
60 davs if a notice of such deficiency has been 


mailed to the taxpayer under subdivision (a) of 
Section 274 and no appeal has been filed with the 
Board of Tax Appeals, or (2) if an appeal has 






been filed, then by the number of days! between 
the date of the mailing of such notice anc} the date 
of the final decision by the Board (Section 277 (b) 
Revenue Act of 1924); ! 

If, in the case of any taxpayer, the iCommis- 
sioner determines that there is a deficiency in re¬ 
spect of the tax imposed by this title, the tjaxpayer, 
* * * shall be notified of such deficiency by regis¬ 
tered mail, but such deficiency shall be (assessed 
only as hereinafter provided. Within 60 dhys after 
such notice is mailed the taxpayer ma\t file an 
appeal with the Board of Tax Appeals established 
by Section 900 (Section 274 (a), Revenue Act of 
1924); 

the Board and its divisions shall hear anh deter¬ 
mine appeals filed under Section 274, * * * (Sec¬ 
tion 900 (e) Revenue Act of 1924). j 

i 

“Appeal of Navarro Lumber Company” 

[Docket No. 3319] 

I 

Respondent’s said notice of February 10, 1925, was 
eventually delivered to Heberle at his office in New York 
City, and on the 60th day from its date, the last (lay for 
appeal, Abram R. Serven, an attorney of Washington, 
D. C., acting expressly under an engagement by Ijleberle, 
filed with the Board of Tax Appeals a petition captioned 
“Appeal of Navarro Lumber Company”, for & rede- 
termination of said deficiencies (R. 09-75). The petition 
was executed by Heberle, acting expressly under bis said 
power of attorney as shown by a copy of it annexed there¬ 
to, and which expressly stated its reliance on the (decree 

of dissolution and Section 400 of the California cjode as 

( 

per copies annexed thereto ( R . 75-70). On April 25, 1925, 
and after the 60 days allowed by the statute for th^ filing 
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of the appeal had expired, the above cited petition was 
confirmed in a writing to the Board executed by R. T. 
Buzard and E. T. Dusenbury (the petitioners) and A. M. 
Larkin, in which each again declared that he was acting 
on authority (as shown by the copies annexed thereto) 
of the decree of dissolution and Section 400 of the Cali¬ 
fornia Code (It. 70-79, par. S). 


Findings of Fact and Final Order of the Board in Docket 

No. 3319. 


On February 13, 1928, the Board of Tax Appeals 
promulgated its Findings of Fact and Opinion in the 
“Appeal of Navarro Lumber Company, Docket No. 
3319”, reported at 10 B. T. A. 690. The first paragraph 
in said “Findings of Fact” is 


“The taxpayer was, during its existence, a 
California corporation with its principal office at 
San Francisco. It was dissolved in the year 1922”; 
(10 B. T. A. 090). 

but none the less, the Board entered an order of redeter¬ 
mination against Navarro Lumber Company (on Febru¬ 
ary 27, 1928) for a deficiency of $13,563.75 for 1919, and 
of $39,517.43 for 1920 (It. 79, par. 10). 

While that appeal was pending before the Board, on 
December 10, 1925, tlie Respondent had made a “jeop¬ 
ardy assessment” of the deficiency of $13,563.75 for 1919 
against the Navarro Lumber Company (R. 79, par. 9); 
and he made an assessment against it of the deficiency 
of $39,517.43 for 1920 (with $4,872.01 of interest making 
a total assessment of $44,389.44) after promulgation of 
the Board’s decision, and in March, 1928 (R. 79, par. 11). 
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The Liability of a Transferee of Property of a Taxpayer— 

Section 280 of the 1926 Act. 

After that appeal had been heard by the i^oard, but 
before the Board had rendered its decision, Copgress (on 
February 26, 1926) enacted the Revenue Act off 1926, and 
introduced a new provision theretofore unheard of in the 
Federal statutes—a provision which, insofarj as seems 
pertinent here, provides (Sec. 280 , Revenue Ai^t of 1926, 
Appx. r pp. 52-53) : I 


(a) The amounts of the following liabilities 

shall, except as hereinafter in this section pro¬ 
vided, be assessed, collected, and paid ini the same 
manner subject to the same provisions apd limita¬ 
tions as in the case of a deficiencv in a tax imposed 
bv this title * * \ ‘ ! 

(1) The liability, at law or in equity, of a 
transferee of property of a taxpayer, ih respect 
of the tax (including interest, additional amounts, 
and additions to the tax provided by law) imposed 
upon the taxpayer by this title or by any prior 
income, excess profits, or war profits tax pet. * * * 

Anv such liability mav be either to the 
• * * 

amount of tax shown on the return or ps to any 
deficiencv in tax. 

%r 

(b) The period of limitation for assessment 

of any such liability of a transferee or fiduciary 
shall be as follows: j 

» i 

(1) Within one year after the expiration of the 
period of limitation for assessment agdinst the 
taxpayer; * * * 

(c) For the purposes of this section, ii the tax¬ 
payer is deceased, or in the case of a corporation, 
has terminated its existence, the period of limita¬ 
tion for assessment against the taxpayer,shall be 
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the period that would be in effect had the death or 
termination of existence not occurred. (Sec. 280 , 
supra.) 

Petitioners Receive Notice of Liability and Appeal to the 

Board. 

On January 17, 1929, the Respondent mailed to each 
of the petitioners a notice stating (R. 70-80, par. 12): 

“Under the foregoing provisions of Section 280 of 
the Revenue Act of 1926, there is proposed for as¬ 
sessment against you the amount of $53,086.18 
plus any accrued penalty and interest represent¬ 
ing vour liabilitv as a transferee of the assets of 
the Navarro Lumber Company for outstanding 
tax assessed against said Company for the years 
1919 and 1920 

and which was said to be $13,568.75 for 1919 and 
$39,517.43 for 1920 (R. 80). 

Both Buzard and Dusenbury petitioned the Board of 
Tax Appeals for a redetermination of their liability un¬ 
der said Section 280 (R. 80, par. 13; also R. 0-15 and 18- 
20). They pleaded errors by the Commissioner, and 
among others, that the assessment he proposed was 
barred when he mailed his said notice (R. 0-10 , 18-21). 
The Respondent answered each petition with a denial 
that the assessment was barred and affirmativelv alleged 
in support of that denial that the Navarro Lumber Com¬ 
pany, the taxpayer, tiled an appeal to the Board and 
thereby suspended its period of limitations {R. 15-17 , 
27-32). Eventually the Board consolidated those Buzard 
and Dusenbury' proceedings “for hearing and report” 
(R. 32). The statement of evidence (R. 00-82) includes a 
stipulation (R. 80-82) which was submitted to the Board 
to tix the total amount that is due from the Navarro 
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Lumber Company, the petitioners’ transferor, and the 
amount of the liability of each petitioner as a transferee, 
in respect thereof, if assessment of it is foijmd to be 
not barred (R. 80-82). In thus fixing the totcp amount 
due from the Company, after judgment for a larger 
amount had been entered against it by the Boaijl (R. 79), 
counsel for both parties were of opinion that tlje amount 
ordered by the Board in the so-called “Appeal of Na¬ 
varro Lumber Company” in its “Docket 33191’ {supra, 
p. 12), and assessed by the respondent {supra, p. 12), was 
unlawfully excessive, and believing that nothing in that 
docket heard under the 1924 Revenue Act was res judi- 
cat a, in the light of the ruling authorities on thejquestion, 
they believed it proper to stipulate in these proceedings 
the correct amount due from petitioners’ transferor, the 
Navarro Lumber Company. 

The Board’s Findings and Opinion by Mr. Seajwell. 

i 

On May 31, 1933, the Board of Tax Appeals! promul- 

| 

gated findings of fact and opinion by Mr. Seawall in the 
appeals of these petitioners {28 B. T. A. 247). jMr. Sea- 
well’s several conclusions in his opinion are {R. $2-38): 

“The petitioners admit that if the ! case of 
Navarro Lumber Co., 10 B. T. A. 690, involving the 
taxpayer liability for the taxes, was properly be¬ 
fore the Board, assessment of the taxes is not 
barred. The issue thus turns upon whether or not 
that proceeding was an appeal of petitioners’ 
transferor within the meaning of section! 277 (b) 
of the Revenue Act of 1924. The issue involves 
our assumption of jurisdiction in the taxpayer’s 
case. ! 
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The Xavarro Lumber Co. filed its income tax re¬ 
turns for 1919 and 1920 on March 15, 1920, and 
March 8, 1921, respectively (R. 33). 


On July 15, 1922, 1 he court entered a decree dis¬ 
solving the corporation and directing that its di¬ 
rectors, consisting of the petitioners and A. M. 
Larkin, forthwith distribute the assets of the cor¬ 
poration to its stockholders (R. 33). 


* * * a corporation has no existence after its dis¬ 
solution (R. 30). 


* * * the directors of the transferor at the time 
of its dissolution became trustees of the corpora¬ 
tion's creditors and stockholders * * * (R. 30-37). 

On February 10, 1925, the respondent mailed a no¬ 
tice to the Xavarro Lumber Company * * * ad¬ 

vising it of deficiencies in taxes for 1.919 and 1920 
(R. 34). 

The designation of the corporation in the defi¬ 
ciency notice as the taxpayer, instead of its 
liquidating trustees, has been held not to be 
important. * * * (R. 37.) 


The trustees received actual or constructive notice 
of the deficiency notice, and being bound by law to 
take notice of it, sought a redetermination of the 
taxes alleged to be due from the dissolved corpora¬ 
tion * * (R. 37). 


* * * the proceeding was instituted by the only 
persons authorized by the state to settle the affairs 
of the dissolved corporation. * * * (R.37.) 

AVe think the case of Xavarro Lumber Co. was an 
appeal by the transferor of the petitioners and 
served to extend the period of limitation for as¬ 
sessment against the taxpayer (R. 38). 
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The proceeding was ‘For the Navarro; Lumber 
Co.’ by its duly authorized trustees in liquidation 
and in substance was an appeal by the taxpayer 
as the term is used in section 277(b) of |the 1924 
Act (R. 37-38). | 

i 

A motion to dismiss the original petijtion for 
want of jurisdiction because it was not properly 
verified would have been denied (R. 38 )J 

I 

Our decision should be for the respondent for 
another reason. The petitioners, with tjie other 
trustee, invoked the jurisdiction of the ljoard in 
the case of the taxpayer and did not contjest it at 
any time during the course of the proceeding. The 
petitioners are not now in a position to deny that 
we had jurisdiction (R. 38). 

The liability of the petitioners as transferees for 
unpaid taxes of the Navarro Lumber Co. for 1919 
and 1920 is not barred by the statute of limita¬ 
tions” (R. 38). | 

On June 3, 1933, Mr. Seawell entered in the appeal of 
each petitioner, his decision (R. 38-39): \ 

“* * * that the liability of the petitioner ak trans¬ 
feree in respect of the tax of the Navarro fjumber 
Company for the years 1919 and 1920 is $13,568.75 
and $39,517.43, respectively, plus interest thereon 
as provided by law.” j 

I 

Reconsideration by Mr. Seawell. 

* i 

The petitioners moved the Board for a reconsidera¬ 
tion of Mr. Seawell’s findings, opinion and decisions, 
alleging that they were founded on error, that thje peti¬ 
tioners had never proposed and would not concede the 
premise attributed to them in the first paragraph j of the 
opinion (R. 36-38, also supra p. 15), that decisive! proof 
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was omitted from the findings and was not considered in 
the opinion save that estoppel was based on its absence, 
and further, that the decisions were contrary to the 
stipulated facts and called for interest without authority 
in law. On July 12, Mr. Seawell entered orders modify¬ 
ing his findings and said decisions (R. 40-41 ). He ordered 
for the petitioner Buzard for 1919 and 1920, a total lia¬ 
bility of 


“$31,199.72 plus interest thereon at 6% per annum 
from February 26, 1926 (R. 40-41) 


instead of a total of $53,086.18 plus interest et cetera 
as specified in his prior order (R. 38); and he ordered 
for the petitioner Dusenburv for 1919 and 1920, a total 
liability of 


“$26,947j70 plus interest thereon at the rate of 6 
per cent per annum from February 26, 1926” 
(R. 41); 


instead of $53,186.18 plus interest et cetera (R. 39). 


Petitioners Appeal for Review by Whole Board. 

Thereupon the petitioners appealed to the Chairman 
of the Board of Tax Appeals, to exercise the authority 
vested in him by Section 601 (b) of the Revenue Act of 
192S, and direct a review by the Board of Mr. Sea- 
welFs findings, opinion and decision, on the ground (1) 
that facts in proof, but omitted from his findings, dispute 
the theories on which his conclusions of law are founded; 
(2) that insofar as his opinion appears to hold that 
Navarro Lumber Company which was dissolved in 1922, 
filed an appeal to the Board in 1925, it in effect reverses 
the law as settled by decisions of the Board upheld by the 







19 


Courts, and without mention of that fact; (3j that his 
decisions order an excess of liability, $31,109.72 for 
Buzard and $26,947.70 for Dusenbury,—a totaij liability 
of $58,147.42 in respect of amounts due from' Navarro 
Lumber Company, and which were stipulated by the 
parties to be $13,568.75 for 1919 and $17,630.97 for 
1920,—a total of only $31,199.72; and (4) that jsince the 
liability which the statute states shall be assessed, is 

l 

i 

“the liability * * * of a transferee of property 
of a taxpayer, in respect of the tax (Including 
interest additional amounts , and additions to the 
tax provided by law) imposed upon the taxpayer 
by this * * * or by any prior income * r * tax 
act- ; \ 

it follows that each of his final orders violate) Section 
280(a) (1) of the statute when, after determining 

1 i that the liability of the petitioner as a transferee 
for unpaid income and excess profits taxes of the 
Navarro Lumber Company for 1919 and 1920 is 
$31,199.72 (in the case of Buzard , and $20,947.70 
in the case of Dusenbury, they add) plus ^uterest 
thereon at 6 per cent per annum from February 
26, 1926”. j 


i 

On August 10, 1933, the Chairman of the B(|>ard of 
Tax Appeals directed that said orders of Mr. Seawell 
be reviewed by the Board (It. 41-42). It is believed that 
he limited the review to said orders , and omitted tc| direct 
a review of Mr. Seawell’s entire findings and opinion, 

i 

because some one or more members of the Boanjl were 
of the opinion that the 30 days in which the Chairman 
might order a review of the latter had expired (Sec. 
001(b) of the Revenue Act of 1928). In any event] mem- 


! 


i 

I 

I 
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bers of the Board held conflicting opinions in the matter. 
(See dissenting opinion of Mr. Tram-well, infra, also R. 
47-49). 

The Board Affirms Mr. Seawell’s Opinion, But Five Members 

Dissent. 

On February 1, 1934, the Board promulgated a 
reviewed opinion by Mr. Seawell, limited to a considera¬ 
tion of the orders lie had entered under his earlier 
opinion (R . 42-47). With fire members dissenting (R. 47- 
49), said reviewed opinion affirms Mr. Seawell’s order of 
July 12, 1933 (R. 40), 

“that the liability of the petitioner (Buzard) as a 
transferee for unpaid income and excess profits 
taxes of the Xavarro Lumber Co. for 1919 and 
1920 is $31,199.72, plus interest thereon at the rate 
of 6 per cent per annum from February 26, 1926;” 

and it modifies Mr. Seawell’s order of the same date in 
the case of the petitioner Dusenbury (R. 41, 46), 

“so as to provide that the liability of petitioner 
Dusenbury as a transferee for unpaid income and 
excess profits taxes of the Xavarro Lumber Co. 
for 1919 and 1920 is $31,199.72, plus interest 
thereon from February 26, 1926, to the date of 
assessment at the rate of 6 per cent per annum” 
(R. 40-47). 

Four members of the Board recorded their dissent 
from said reviewed opinion by Mr. Seawell (R. 47), 
and a fifth member, Mr. Trammell, wrote a dissent¬ 
ing opinion in which he states his reasons for believing 
(1) that the review by the Board should have covered 
Mr. SeawelFs findings and opinion, and not merely his 
orders; and (2) that the Board erred in promulgating 







Mr. Sea well’s earlier findings and opinion in 28 j B. T. A. 

247, because the assessment of liability that is there held 

* 

to be not barred, is in fact clearly barred by th^ statute. 

(See R. 47-48, and 29 B. T. A. 981.) \ 

\ 

* # # * 

The proceedings in the so-called i( Appeal of j Navarro 
Lumber Company” which are detailed in the foregoing 
Statement of the Case, and which proceedings culminated 
in the decision of th.e Board reported in 10 B. if. A. 690, 
are hereinafter referred to as Docket No. 3319. 

J J i 


Errors Relied On. 

The Board of Tax Appeals erred in not finding (1) 
that the Navarro Lumber Company is the taxpayer that 
incurred the tax for 1919 and 1920 on which the proposed 
liability of these petitioners is founded; (2) that Navarro 
Lumber Company was totally dissolved in 1922, and did 
not execute or file the appeal to the Board in 1925, Docket 
No. 3319, on which the Respondent relies for an extension 
of the periods of limitation for assessments against that 
company; (3) that Respondent has not shoivn that 
Navarro Lumber Company ever extended the ppriod of 
limitation for assessment of tax against it for 1919 or 
1920 bevond the statutory period of 5 vears from the date 
on which its return was filed for 1919 and for 1|920, re¬ 
spectively, and which period expired on March 15, 1925, 

i 

and March 8, 192(5, respectively; (4) that the ndtices of 
liability mailed to these petitioners on January 17, 1929, 
were mailed more than one year later than either [)f those 
dates on which the period for assessment of the involved 
tax against the Navarro Lumber Company expired, and 
that the assessments proposed in them were therefore 
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barred when the notices were mailed; and (5) the Board 
erred and did not comply with the law when it ordered 
for each petitioner a liability plus interest. 

# # # w 


Points of Law and Summary of Argument. 

(The statutes are stated in the Appendix.) 


1 . 

This case is ruled chiefly bv Section 280 of the Reve« 

% • 

nue Act of 1926 (Appx., pp. 52-53). Paragraphs (a) and 
(a)(1) of said Section 280 authorize the assessment of 
the liability of a transferee of property of a taxpayer, 
in respect of the latter’s tax; paragraphs (b) and (b)(1) 
specify that the liability of the transferee shall be as¬ 
sessed within one year after expiration of the period of 
limitation for assessment of the tax against the tax¬ 
payer; and paragraph (c) explains that where the tax¬ 
payer was a corporation, but has terminated its existence, 
the said period of limitation for assessment against it, 
shall be the period which would be in effect if it were still 
in existence. 

The liability involved in these appeals, is in respect 
of tax incurred by the Navarro Lumber Company in 1919 
and 1920, and the period of limitation for assessment of 
that tax against the Navarro Lumber Company, which 
would be in effect if its existence had not been termi¬ 
nated, expired on March 15, 1925, and on March 8, 1926, 
respectively (p. 5 } supra). The record presents no fact 
(or facts) which extend the period of limitation for such 
assessments bevond those dates. 
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i 

The appeal in Docket No. 3319 on which thd Respon¬ 
dent relies (p. 14, supra) is not an appeal that was hied 
by the Navarro Lumber Company. Navarro! Lumber 
Company (if its existence had not been terminated) 
would not be bound by that appeal (Sec. 280 (c) in Ap¬ 
pendix). Therefore that appeal did not extend tljie period 
of limitation for assessments against that Company. 
Said Docket No. 3319 contains proof of complete and 
repetitious disclosures to the Respondent at every step 
in that proceeding, of every fact, and of the <juthority 
(or lack of it) of every person, involved therein,[and it is 
therefore free of every element of estoppel. 


Section 2S0 provides for the assessment of 


“The liability * * * of a transferee of property 
of a taxpayer, in respect of the tax (including in¬ 
terest, additional amounts, and addition^ to the 
tax provided by law) imposed upon the taxpayer 
by this * * * or by any prior income * j* * tax 
act.” | 

i 

The liability of the petitioners under Section 1280, as 
transferees of the Navarro Lumber Company, is fixed by 
a stipulation of the parties, provided it is not barred. 
The statute indicates that such liability is in reipect of 

i 

tax which includes interest, but it nowhere authorizes the 
imposition of interest on said liability. The Boarfl there¬ 
fore errs, when, after determining the amount jof that 

i 

liability in the case of each of these petitioners, it adds 
there to, “plus interest”, et cetera. 
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Argument. 

In statements attached to the Respondent's original 
notice to each of these petitioners, from which each ap¬ 
pealed to the Board (R. 10-11, 21-22), the Respondent 
said: 


“Under the provisions of Section 2S0 of the 
Revenue Act of 1926, there is proposed for assess¬ 
ment against you the amount of $53,086.18 plus 
any accrued penalty and interest representing your 
liabilitv as a transferee of the assets of the Xavar- 
ro Lumber Company for outstanding tax assessed 
against s^iid company for the years 1919 and 1920 
as per statement.” 


Respondent was obviously moving pursuant to para¬ 
graphs (a) and (a) (1) of said Section 280. (See Appx. 
pp. 52-53.) 

When the petitioners appealed to the Board of Tax 

Appeals for a ! redetermination of their liability, each 

% 

pleaded that the proposed assessment is barred (R. 7-9, 
19-21). 

The Respondent's answer pleaded it was not barred, 
and in support of that contention, he relies exclusively 
on an appeal in what is called Docket Xo. 3319, de¬ 
cided in 10 B. T. A. 690 (R. 15-17,27-32). Those pleadings 
framed the issue that was submitted to Mr. Seawell of 
the Board of Tax Appeals for decision (stipulation R. 
80-S2). That issue is substantially this: If the appeal 
that was filed ill 1925 in that “Docket Xo. 3319” (R. 69- 
79) was not filed by the Xavarro Lumber Company, a 
corporation which was dissolved in 1922 (a fact found 
by the Board in said docket (see par. 10 of stip. R. 79) 
and again proven in these appeals), then the proposed 
assessment of liability is barred, but not otherwise. 
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*a 


i 

TTe will show that in order to hold that the Navarro 
Lumber Company filed that appeal, one must repudiate 
the law of California by which that company ju'a.s' totally 
extinguished in 1922, as settled by its highest Court in 
an opinion which is recognized as the leading! authority, 
and is nowhere disputed. Not even Mr. Se 
opinion here under review, has said anything 
trary. Instead, his opinion avoids giving consideration 
to that law, and volunteers alternative considerations in 
respect of totally irrelevant matters, such as whether the 
Board had jurisdiction in another years-old appeal here¬ 
in called Docket No. 3319. j 

The opening statement in Mr. Seawell’s opinion (R. 
36) is : I 


well in his 
to the con- 


“The petitioners admit that if tli^ case of 
Navarro Lumber Co., 10 B. T. A. 690, |involving 
the taxpayer (the transferor’s) liability for the 
taxes, was properly before the Board, assessment 
of the taxes (meaning the liability of these trans¬ 
ferees) is not barred” (p. 15, supra). j 


That statement is totally unfounded, and is Wholly in¬ 
explicable. Mr. Seawell, continuing, says that 

“The issue thus turns upon whether of not that 
proceeding was an appeal of petitioner^’ trans¬ 
feror within the meaning of Section 27|7 (b) of 
the Revenue Act of 1924. The issue involves our 
assumption of jurisdiction in the taxpayer’s case” 
(p. 15, supra). I 

There is no jurisdictional question in these petitioners’ 

case. Evidentlv Mr. Seawell believed its issue \Vould be 

* 

solved if he decided whether the Board was correct in 
assuming jurisdiction in ichat he calls the taxpayer’s 
case, —meaning the cited case in Docket 3319, Reported 


I 


i 
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in 10 B. T. A. 690. The opinion suggests his belief that 
a decision by him on that question of jurisdiction, which 
he proposes to supposititiously inject into the closed case 
which he cites, may, like the ‘‘flipping of a coin” be sub¬ 
stituted for ami in place of a decision on the law of Sec¬ 
tion 280 which he seems to resist making, although only 

such a decision mav lawfully rule on the issue raised in 

» » 

these appeals. Ilis conclusion is 

Our decision should be for the respondent for 
another treason. The petitioners, with the other 
trustee, invoked the jurisdiction of the board in 
the case of the taxpayer and did not contest it at 
any time during the course of the proceeding. The 
petitioners are not now in a position to deny that 
we had jurisdiction. Jere R. Downing, 26 B. T. A. 
1115; Warner Collieries Co. v. United States, 63 
Fed. (2d) 34; Burnet v. San Joaquin Fruit <£ In¬ 
vestment Co., 52 Fed. (2d) 123. 

That conclusion might have been very appropriate in 
the earlier proceeding to which it relates, but the current 
appeals compose an entirely different proceeding. Air. 
Seawell says that conclusion is a reason why the Board's 
decision in these appeals should be for the Respondent. 
Let us weigh that statement. Suppose his conclusion was 
(eontrarily) that these petitioners did not invoke the 
jurisdiction of the Board in that earlier proceeding? 
What then? Would that be an equally conclusive reason 
why the Board's decision in these appeals should be for 
the petitionersf Obviously not. The question reflects the 
absurd result of arbitrarily applying decisions in other 
cases as a stop-gap solution of the issue in these appeals. 
Mr. Justice Cardozo warned against it in Snyder v. Mas¬ 
sachusetts, 291 U. S. 97, 114, where he said: 








“A fertile source of perversion in constitu¬ 
tional theory is the tvrannv of labels. jOut of the 
vague precepts of the Fourteenth Amendment a 
court frames a rule which is generajl in form, 
though it has been wrought under the pressure 
of particular situations. Forthwith another situa¬ 
tion is placed under the rule because it is fitted to 
the words, though related faintly, if atj all, to the 
reasons that brought the rule into existence.” 

These Petitioners Being Transferees Have an j Exclu¬ 
sive Statute of Limitations in Section 280 of t|he Act 
of 1926 Under Which They Are Held. 


It is noteworthy here, that the liability jDefore the 
Board for redetermination was proposed by the Respon¬ 
dent pursuant to the provisions of Section 280 of the 
Revenue Act of 1926, and the petitioners pleaded such 
liability was barred from assessment; that cbunsel for 
the parties stipulated definite amounts of tax (j$13,568.75 
for 1919 and $17,630.97 for 1920—total $31,199|72) which 
the Board might find to be due from the petitioners’ 
transferor, the Navarro Lumber Company, an^I also the 
liability of each petitioner in respect thereof tinder said 


Section 280, —saying in the case of Buzard f oij* instance, 
that in 1922 he received 


i t # * * 


distributions in liquidation of the Navarro 
Lumber Company of an amount and v^lue equal 
to and in excess of the sum of the aforesaid de¬ 
ficiencies with respect to the Navarro Lumber 
Company for the taxable years 1919 and 1920, in 
the respective amount of $13,568.75 and .^17,630.97, 
making the sum of $31,199.72, for which he is liable 
as a transferee of said the Navarro Lumber Com¬ 
pany under Section 280 of the Revenue Akt of 1926, 
unless the assessment of said liability against him 
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is barred by the Statute of Limitations.” (R. 81- 
82); 


but despite that ever indicated original control of this 
case by said Section 280, Mr. Seawell's opinion does not 
so much as mention the Section or any of its provisions. 
Instead, his opinion indicates that the Board of Tax Ap¬ 
peals did not dctcide these petitioners’ appeals on their 
plea that the assessment of the liability proposed pur¬ 
suant to said Section 280 is barred bv limitations con- 
tamed in that Section, but instead that it limited its con¬ 
siderations to whether the Board had jurisdiction of the 
long closed proceeding in its “Docket Xo. 3319”. We 


will show that those considerations are totally irrelevant 
and of no consequence in this case, and that it is ruled 
exclusively by definite provisions of Section 280 which 
are expressly applicable to it, and which are not even 
mentioned in the Board’s opinion. 


POINT I. 

The proposed liability is in respect of tax incurred by 
Navarro Lumber Company. Therefore, only the Navarro 
Lumber Company could file an appeal which would bind 
it, and only such an appeal would extend the periods of 
limitation fixed by the statute for assessment of tax 
against it, and consequently postpone the running of the 
statutory period for assessment of the liability of its 
transferees. 

The notices and pleadings on which these proceedings 
are founded, identify the Xavarro Lumber Company as 
the taxpayer, for! whose taxes the liability of a transferee 
of property is proposed for assessment against these 
petitioners. That identification is consequential and a 







29 


i 


determinative factor in these appeals. Section ^80(b) of 
the Revenue Act of 1926 states: ! 

“The period of limitation for assessment of 
any such liability of a transferee or fiduciary shall 
be as follows: j 

j 

(1) Within one year after the expiratioh of the 
period of limitation for assessment i against 
the taxpayer (Appx., pp. 52-53). j 

The taxpayer, the Navarro Lumber Company, was a 
California corporation which was dissolved by the 
Superior Court of California on July 15, 1922. The de¬ 
cree absolutely terminated its existence for all purposes. 
Crossman v. Vivienda Water Co., 150 Cal. 575, 89 Pac. 
335. Those facts invoke the provision in Sectionj 280(c) 
that: 

“For the purposes of this section, if the tdxpayer 
is deceased, or in the case of a corporation, has 
terminated its existence, the period of lirbitation 
for assessment against tlie taxpayer shall! be the 
period that would be in effect had the dqath or 
termination of existence not occurred” (Appx., p. 
53). | 

I 

Had Navarro Lumber Company’s existence nqt been 

i 

terminated, the statutory period for assessments of tax 

against it for 1919 would have expired on March lq, 1925, 

1 

and for 1920 it would have expired on March 8!, 1926 
(supra, p. 5). The last date (March 8, 1926) preceded 
the mailing of the notice of liability to these petitioners 
on January 17, 1929, by a period of nearly three years 
(supra, pp. 5, 14). Since the period exceeded onej year, 
the assessments proposed in the notice are barrfed by 
Section 280(b), supra. But the Commissioner jrelies 
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(supra, p. 15) on the appeal in Docket Xo. 3319 for an 
extension of that period by the provisions of Sections 
274(a) and 277(b) of the Revenue Act of 1924. Those 
provisions are not all-inclusive in the case of assessments 
of liabilitv under Section 280 as thev are in the case of 
assessments of tax under other sections. They provide 
as follows: 


“If in the case of any taxpayer, the Commis¬ 
sioner determines that there is a deficiency * * * 
the taxpayer * * * shall be notified * * *. With¬ 
in 60 days after such notice is mailed the taxpayer 
may file an appeal with the Board * * * ” t&ec. 
274(a )]. 

“The period within which an assessment is re¬ 
quired to be made * * * shall be extended (1) by 

60 da vs if a notice of such deficiencv has been 
* * 

mailed to the taxpayer under subdivision (a) of 
Section 274 and * * * (2) it* an appeal has been 
filed, then by the number of days between the date 
of mailing of such notice and the date of the final 
decision by the Board” [Sec. 277(h)]. 


Remembering that Navarro Lumber Company is the 
taxpayer to whom those provisions apply in this case, 
they, when read in conjunction with Section 280(c), supra , 
present this question: 

If Navarro Lumber Company had not termi¬ 
nated its existence, would the appeal that was filed 
in Docket No. 3319 bind the Company now to the 
extension of the period of limitation for assess¬ 
ment of tax against it for which the respondent 
contends? 
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The petition on which the proceedings in th^it appeal 
are founded, is signed and was filed under authority as¬ 
sumed from a limited power of attorney executed by 
Trustees of the Stockholders and Creditors ofj the dis¬ 
solved Navarro Lumber Company (supra, p. 11, R. 75, 
77). It is fundamental that a corporation can act only 
through its officers. "Were the Navarro Lumbjer Com¬ 
pany in existence today it would not be charged with acts 

done by trustees of its stockholders and creditors. The 
* 

appeal in Docket No. 3319 would therefore be inpffective 
to extend periods of limitation for assessments! against 
the Navarro Lumber Company if its existence had not 
been terminated. 

I 

Where the Government relied on a waiver Executed 
for a corporation after its existence was terkninated 
through a statutory consolidation with other Npw York 
corporations, Circuit Judge Maxtox said recently in the 
case of Commissioner v. Oswego Falls Corporation 
(C. C. A. 2) (71 Fed. (2d) 673): 

“Section 2S0(c) identifies the taxpayer whose 
period of limitation must expire within one year 
prior to the mailing of the notice of liability. It is 
the corporation that incurred the taxes and from 
whom they would be collectible if its existence had 
not terminated. The Pulp & Paper Co. w^s dis¬ 
solved by the consolidation in 1922. * 4 * It 
therefore did not consent to the waivers made in 
1925 on ichich the Commissioner relies;” 

i 

Nor did the Navarro Lumber Company consent! to the 
appeal in Docket No. 3319 on which the Commissioner 
relies here. I 
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The Board’s Position on This Point is Briefly This: 

It does not so much as mention Section 2S0. If its opin¬ 
ion. is to be understood, one must discover who it regards 
as the taxpayer of whom it speaks in the case of these 
transferees (supra, pp. 15-17). Is it the Navarro Lumber 
Company or the trustees of its creditors and stockhold¬ 
ers? The opinion seems to lean to an idea that the trustees 
are the taxpayer and the transferror of the petitioners; 
and that their appeal from the deficiency notice to the 
dissolved Navarro Lumber Company invoked the juris¬ 
diction of the Board and extended the period for assess¬ 
ment against themselves as “the taxpayer”. The divi¬ 
sion^ findings overlooked that all of the involved taxes 
were assessed against the dissolved Company. How the 
trustees could be other than a transferee of the company 
by operation of law, is not clear. The trustees did com¬ 
pose an indivisible legal entity which succeeded to the 
estate of the dissolved corporation by operation of law, 
and they filed the appeal on which the Respondent relies. 
The Navarro Lumber Company is not bound by such an 
appeal, and only one that would bind that Company can 
bind these transferees. 








33 


POINT II. 

The appeal in Docket No. 3319 was not filed by the 
Navarro Lumber Company and therefore did n^t extend 
the period of limitations running against that Company 
or these petitioners. Assessment of the proposed liability 
is barred by the Statute. 

Section 274(a) of Hie Revenue Act of 1924 provides 
that the taxpayer to whom a notice of deficiency is sent 
may file an appeal, and Section 277(b) of that Act pro¬ 
vides that the filing of such an appeal shall extjend the 
period of limitations against the taxpayer (suprd. p. 10). 
The Navarro Lumber Company was the taxpayer to 
whom the notice of deficiency was sent (R. 08, par. 6). 
Did Navarro Lumber Company file such an appejal? 

In the instant case the Respondent has the butden of 
proof. If he has not proven that the appeal oi\ which 
he relies in Docket No. 3319 did extend the period for 
assessments against the Navarro Lumber Company, the 
petitioners must prevail on their plea and prima facie 
showing by the returns that the liability is barred by 
statute; J. B. Dortch, 19 B. T. A. 159; White Eagle Oil & 
Refining Co., 19 B. T. A. 872; T. W. Warner Co., l!) B. T. 
A. 185; Farmers Feed Co., 10 B. T. A. 1069; Bunson 
Mills, 10 B. T. A. 1150; Bonwit Teller Co., 10 B. T. A. 
1300. 

Paraphrasing what was said by the Board of Tax 
Appeals, when an appeal was before it under correspon¬ 
ding provisions in the Revenue Act of 1928, in Bankers 
Realty Syndicate, 20 B. T. A. 612: I 

“The real question involved is whether t|ie pe¬ 
tition filed * * * was the petition of (the Nqvarro 
Lumber Company) * * * The question is| more 
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important and more complex than appears at first 
blush *; * If a petition was filed by (it) * * * 
the statute of limitations on assessment of this 
tax has been suspended; if the petition was not 
theirs, those sections have no application. 


The appeal in Docket Xo. 3319 on which the Respon¬ 
dent relies, is captioned “Appeal of Xavarro Lumber 
Company" (supra, p. 77): but in C aughey-J osswan Co., 
8 B. T. A. 201, the Board of Tax Appeals quoted and 
relied on the Supreme Court's statement that 

“The title or caption of the bill is no part of 
the bill * * Jackson v. Ashton, 8 Wheat. 148; 
Marshall v. B. & 0. R. R. Co., 57 U. S. 314, 342. 


But could that appeal have been in any event, an 
appeal by the Xavarro Lumber Company f True, that 
Company was the taxpayer whose returns had incurred 
the tax involved in it, and to that Company the Respon¬ 
dent had mailed the notice on which the appeal was 
founded; but the very first paragraph of the Board's 
findings of fact therein (supra, pp. 11-12) is: 

“The taxpayer was, during its existence, a 
California corporation with its principal office at 
San Francisco. It was dissolved in the year 1922.” 


The proof is that Xavarro Lumber Company had peti¬ 
tioned for voluntary dissolution (supra, p. 5). Such 
action was provided for in Sections 1227-1233 of the 
California ('ode of Civil Procedure (Appx., pp. 54-55). 
The Company had been dissolved by a judicial decree 
entered on July 15, 1922. In it the Court had found the 
names of the Company’s three directors, these two peti¬ 
tioners and one Larkin, and in apparent accord with 
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Section 400 of the Civil Code of California (si\pra, p. 5, 
Appx., p. 56 ) tlie Court ordered them to forthwith dis¬ 
tribute the assets to the stockholders (supra, p. 5). In 
its decision under review (supra, pp. 15-17) the! Board of 
Tax Appeals thinks that Section 400 of the Civijl Code of 
California effected a prolongation of Xavarrd Lumber 
Company after its dissolution, and enabled it tjo file the 
appeal in Docket Xo. 3319 in April, 1925. Of suich a pro¬ 
longation, Chief Justice Taft said in Oklahoma Natural 
Gas Co. v. Oklahoma, 273 U. S. 257: j 

“It is well settled that at common law a|ul in the 
federal jurisdiction a corporation which has been 
dissolved is as if it did not exist, and the jresult of 
the dissolution cannot be distinguished from the 
death of a natural person in its effect. * * * If 
the life of the corporation is to continue even only 
for litigating purposes it is necessary th|at there 
should be some statutory authority for [the pro¬ 
longation. The matter is really not procedural or 

controlled bv the rules of the Court in which the 
*■ 

litigation pends. It concerns the fundamejntal law 
of the corporation enacted by the Statp which 
brought the corporation into being.” 


Since Xavarro Lumber Company was a California 
corporation, that decision leads to this proposition: 
Whether or not Xavarro Lumber Company filed that 
appeal depends on the effect of such a dissolution and 
order of the Court—in short, it depends on the efffect of 
said Section 400 of the Civil ('ode of California a|s inter- 

i 

preted by the highest Court of that State. Balkam\x. Iron 
Co., 154 U. S. 277. The highest Court of California has 
definitelv stated the effect of a dissolution under Sections 
1227-1233 of its Code of Civil Procedure, and also the 

I 

status and authoritv of trustees under Section 400 of its 
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Civil Code. Thev did so in t lie case of Cross wan v. Vi- 

* 

rienda Water Co., 130 Cal. 573. It was an action by a 
creditor of Virienda Water Co., a voluntarily dissolved 
California corporation, against the stockholders based on 
a judgment entered against the corporation in a suit com¬ 
menced after it was dissolved, and which suit had been 
defended by those stockholders. The facts of the case 
parallel those in the instant appeals, save only that here 
the moving creditor is the Government. In his decision 
in 1907, Chief Judge Axgelotti of the Supreme Court of 
California said: 


“It is settled beyond question that, except as 
otherwise provided by statute the effect of the 
dissolution of a corporation is to terminate its 
existence as a legal entitv * * *. There is no 
one who can appear or act for it * * * and any 
judgment attempted to be given against it is void. 
As to this, all the text writers agree, and their 
statement is supported by an overwhelming weight 
of authority. (See 5 Thompson on Carp., 6721, 
6722, 6726; Clark <0 Marshall on Private Corpora¬ 
tions, 622, 626; An gelt cf* Awes on Carp., 195; 2 
Mora ivetz on Corp. 1061; Vol. 10 Cye., p. 1616; 7 
Am. (0 Eng. Envy, of Lair, p. 854; Pendleton v. 
Russell, Receiver, etc., 144 U. S. 640, 12 Sup. Ct. 
743, 36 L. Ed. 574; First Xatlonal Rank x. Colby, 
21 Wall. (I . S.) 609, 22 L. Ed. 687; Muwma v. 
Peters, supra; St urges v. Vanderbilt, 73 X. Y. 384; 
Rodgers x. Adriatic, etc. Co., 148 X. Y. 38, 42 X. E. 
515.) There is no statute of this State that author¬ 
ized the commencement or continuance of tins 
action against the corporation after its legal death. 
We have no statute similar to that of several 
states, providing that in the event of the dissolu¬ 
tion of a corporation its existence shall be con¬ 
tinued either indefinitely or for a specified time 
for the settlement of its affairs. Statutes similar 
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to our Section 400 Civ. Code, above quotjed, do not 
have the effect of continuing the existence of the 
corporation as cestui que trust, or otherwise, so as 
to render it capable of defending actions jin its cor¬ 
porate name. (Thompson on Corp ., 673d; Clark & 
Marshall on Private Corporations, 333; urges v. 
Vanderbilt, supra.) * * * It could not be served 
with process, could not appear, could inot itself 
admit anything nor authorize anvone toido so for 
it. It was legally dead. The proceedings against 
it must be held to be an absolute nullity * * * ” 


That case has been repeatedly cited and Reaffirmed 
and represents the settled law of California on the effect 
of a voluntary dissolution in that State. C. E. Van Land- 
ingham v. United Tuna Packers, 189 Cal. 353, j 208 Pac. 
973; Hogan v. Superior Court, 74 Cal. App. 704j 241 Pac. 
584; Panzer-Hamilton v. Brag, 274 Pac. 770; [ Smith v. 
Lewis, 287 Pac. 472; Smith v. Lewis, 295 Pac. 3tj). 

In the case of United States v. Robbins, 269 U. S. 315, 
the question was stated to be 

“whether tlie interest of a wife in community 
property has the relatively substantial character 
in California that it has in some other stajtes. That 
she has vested rights has been determined by this 
Court with reference to some jurisdictions * * *; 
and the Treasury Department has carried those 
rights to the point of allowing a division in the re¬ 
turn of community income in those states where 
the community system prevails. * * * Its adop¬ 
tion of a different rule for California was based, 
we presume, upon the notion that in that State a 
wife had a mere expectancy while the husband was 
alive; ’ ’ 

i 

and Mr. Justice Holmes, writing the opinion of th|e United 
States Supreme Court, in 1926, said: 
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“If on the whole this notion seems to us to be 
adopted by the California Courts it is our duty to 
follow it, so far as material, even if contrary ex¬ 
pressions should be found here or there in the 
books; * * * 

We can see no sufficient reason to doubt that 
the settled opinion of the Supreme Court of Cali¬ 
fornia, at least with reference to the time before 
the later statutes, is that the wife had a mere 
expectancy while living with her husband. The 
latest decision that we have seen dealing directly 
with the matter explicitly takes that view 


* * * ? > 


Indeed, the Supreme Court has overruled its own deci¬ 
sion interpreting a State statute, when it found a con¬ 
trary interpretation in an earlier decision by the State 
Court. Fairfield v. County of Gallatin, 100 I. S. 47. 

Those authorities would depart from rule and reverse 
their own opinion if need be in order to uphold the deci¬ 
sion of the Supreme Court of California in the case of 
Vivienda Water Co., supra, on the question ot the effect 
of the voluntary dissolution of a California Corporation, 
and the status 1 and powers of trustees thereupon ap¬ 
pointed by the Court or otherwise pursuant to Section 
400 of its Civil Code. Moreover, that decision, made in 
a state of fact which exactly parallels that found by the 
Board of Tax Appeals in its Docket Xo. 3319 and con¬ 
ceded by the Respondent, is especially indicated as the 
law of the “Navarro" dissolution in that docket, and 
also as the law of the trustees (including these peti¬ 
tioners) who succeeded to the estate of dissolved corpo¬ 
ration, by appointment and order from the Court, to 
“forthwith distribute to the stockholders of said corpo¬ 
ration the assets thereof *" (supra, p. 5). 
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The decision of the Supreme Court of California in 
Vivienda Water Co., supra, is therefore conclusive in 
Federal jurisdiction, that Navarro Lumber Company did 
not file the appeal on which the Respondent! relies in 
Docket Xo. 3319. In California Iron Yards vj Commis¬ 
sioner , 47 Fed. (2d) 7)14 (CCA-9), Circuit Judge Wilbur 
alludes to the state of law which compels that conclusion, 
when he says: 

“If by the laws of California the penalty for fail¬ 
ure to pay the license tax was the forfeiture of 
its charter and the dissolution of the corporation 
* * * it might well be contended that i|i view of 
the fact that the corporation no longer (exists, it 
could not take advantage of any law of the federal 
government authorizing a corporation jo act in 
reference to federal taxes for the same rejison that 
a dead person could not act under laws authorizing 
livinsr individuals to act.” 


The Board of Tax Appeals did not venture far as 
to decide differentlv. Instead, it savs: 

l 

“The trustees received actual or constructive 
notice of the deficiency notice, and * * # sought 
a redetermination of the taxes alleged be due 
from the dissolved corporation * * * ” (supra, 

p . 10). | 

That seems to concede that the appeal in Docket No. 3319 
was not by the Navarro Lumber Company, but whs by the 
trustees of its stockholders and creditors. Did such an 
appeal extend the period of limitation for assessment of 
liability against that company or these petitioners! 

On the law of these proceedings (Section 280) such 
an appeal would not, for while the trustees may have 
filed the appeal and the Board may have had jurisdiction 
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of it, those circumstances yield nothing that is relevant 
or of consequence here. If the appeal be by such trustees 
it might extend periods of limitation for assessments 
against them or their transferees, but not against these 
petitioners, for— 

Section 2$0(c) identities the taxpayer whose period 
of limitation must expire within one year prior to 
the mailing of the notice of liability to these peti¬ 
tioners. It is not the trustees but “it is the cor¬ 
poration that incurred the taxes * * V’ Com¬ 
missioner v. Oswego Falls Corporation, supra. 

The trustees did not incur the tax for which these peti¬ 
tioners are held to have liability (supra, p. 13); hence 
they are not the taxpayer whose periods of limitation 
were allegedly suspended to a date within one year prior 
to the mailing of the liability notices to these petitioners 
(supra, p. 14; Respondent's Answer, Docket 42793; R. 
15; Amended Answer, Docket 43017, R. 28). 

♦ * * * 

The Board's Position on the Foregoing Point Is 

Ambiguous: 

It seems to hold that although the record in Docket 

No. 3319 mav be relied on bv the Commissioner to sustain 
• » 

his burden of proof on the plea of the statute of limita¬ 
tions, estoppel must blind the Court to the facts repeti- 
tiously presented in that same record, which resist 
estoppel. Those facts show that from the corporation’s 
dissolution in 1922 to the present day, the Commissioner 
and the Board of Tax Appeals have been repeatedly 
informed at every opportunity that Navarro Lumber 
Company was dissolved in 1922 by a judicial decree, that 
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the trustees were acting pursuant to that decree and 
Section 400 of the Civil Code of California, andj that any 
agent appointed by them was their agent, and not an 
agent of the Navarro Lumber Company (supra}.pp. 7-12, 
R. 64-79). The first principle of estoppel is that there 
must have been a change of position to the detriment of 
another. There has been no change of position! by any¬ 
body in these proceedings from the inception of Docket 
No. 3319 to the present day. When the creditor, suing 

in the verv similar California case of Crossman\ v. Vivi- 
v . . i 

end a Water Co., supra, raised a claim of estopped, Judge 

Axgklotti said: ! 

I 

“ There is nothing in the record which would 
justify a conclusion that these respondents are 
estopped from asserting the invalidity of tpe judg¬ 
ment against the alleged corporation. Thejverified 
answer filed February 1, 1895, in terms depied the 
existence of the corporation, and alleged its dis¬ 
solution, as has already been seen, and there was 
no subsequent act upon the part of any of them 
tending to contradict this. * * * So far! as the 
dead corporation itself is concerned, theiie could 
be no admission or estoppel. It could not b0 served 
with process, could not appear, could nolt itself 
admit anything nor authorize anvone to do so for 
it. It was legally dead. The proceedings against 
it must be held to be an absolute nullitv T * 


The completeness of the disclosures by thesje peti¬ 
tioners where they appeared as trustees in Docljet No. 
3319 is evidenced by the Board’s basic finding pi that 
proceeding, that Navarro Lumber Company was ji Cali¬ 
fornia corporation but was dissolved in 1922. Evety fact 
and claim remain uncontradicted to this day. Estoppel 
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can not alter them. Whether or not these petitioners and 
Larkin made a mistake of law in Docket Xo. 3319, in 
thinking that Section 400 of the Civil Code authorized 
them to appear as trustees of the dissolved Xavarro Lum¬ 
ber Company, is unimportant. True it is, they received 
the notice of deficiency addressed to the Xavarro Lumber 
Company, and attempted to act on it as their judgment 
dictated. But since they always disclosed every related 
fact, their action expressed only their opinion in matters 
of law. An expression of opinion on the law affords no 
foundation for estoppel. Sturm v. Boker, 160 U. S. 312; 
Ward v. Ward, 131 Fed. 946, aff. CCA-2, 145 Fed. 1023; 
Essex Coal Co. v. Commissioner , 39 Fed. 2d, S92 (CCA-6). 

Finally, we ishould observe that the Board prefaces 
its opinion by saying 

“The petitioners admit that if the case of 
Xavarro Lumber Co., 10 B. T. A. 690, involving 
the taxpayer liability for the taxes, was properly 
before the Board, assessment of the taxes is not 
barred, * * *. The issue involves our assumption 
of jurisdiction in the taxpayer's case/’ 

That statement is contrary to fact and totally inexpli¬ 
cable. The petitioners’ position is (and always has been) 
that the matter of jurisdiction in the so-called “Appeal 
of Xavarro Lumber Co/’ in Docket Xo. 3319, is wholly 
irrelevant to the question raised in these proceedings, 
to wit: did Xavarro Lumber Company file the appeal in 
Docket Xo. 3319 f We have shown that it did not do so. 
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POINT III. 

The Board erred when it determined a liability in 
excess of the stipulated liability in the case of Dusenbury. 
It violated the statute when it ordered for each petitioner 
a liability plus interest. 

Section 2S0 (a) ( 1 ) of the Revenue Act of 1926 pro¬ 
vides for assessment of j 

I 

l 

“* * * the liability at law or in equity, of 4 trans¬ 
feree of property of a taxpayer, in respectj of the 
tax (including interest, additional amounts and 
additions to the tax provided by laic) imposed upon 
the taxpayer by this * * * or by any prior income 
* * * tax act ” (Appx., p. 52). 


The notice of liability upon which these proceedings are 
founded state: ! 

“Under the provisions of Section 280 of th|e Rev¬ 
enue Act of 1926, there is proposed for assessment 
against you the amount of $53,086.18 plus ^ny ac¬ 
crued penalty and interest representing yolir lia¬ 
bility as a transferee * * * ” (supra, p. 13, R. Xo-ll), 
01.00) 

/V -X /V/V J • 

I 

The opinion of the Board by Mr. Seawell (43) 
states | 

“The petitions filed by the transferees allege 
as error the proposal of the respondent to assess 
‘interest or penalties’ due to delinquency of the 
transferor. In his answers to the petitions the 
respondent alleged that the petitioners were liable 
for the outstanding taxes of the transferor for 
1919 and 1920, with interest as provided by law. 

TTe think these facts establish a claim 04 the 
part of the respondent for such interest op the 
unpaid taxes as is allowed by law.” 
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That teas the Respondents’ claim when the Respon¬ 
dents’ answers were filed with the Board—the last was 
filed on August 2, 1930 (R. 2S-S2). But the Respondent 
had already exercised his statutory authority. lie had 
already reduced the subject matter of that indefinite 
statement to definite assessments of precise amounts of 
money,—to precise amounts of tax and of interest, lie 
had assessed against the transferor all of those 

“outstanding taxes of the transferor for 1919 and 
1920, with interest as provided by law.” 

That is how they came to be outstanding. 

On December 10, 192b, the Respondent assessed 
against the transferor, the Navarro Lumber Company, 
the deficiency of $13,563.7b for 1919 (supra, p. 12). That 
tax for 1919 was imposed by the Revenue Act of 1918. 
The assessment of it on December 10,1925, was in accord 
with Section 280 of the Revenue Act of 1924, which was 
the prevailing law on that date. It required that all in¬ 
terest, etcetera , 

“shall be assessed * * * in the same manner 
and subject to the same provisions and limitations 
* * * as in the case of the taxes * * *” (Appx., 
p. 50). 

The record does not show how much (if any) interest 
was assessed with (or as a part of) that 1919 deficiency 
of $13,563.75, but since the Commissioner has never pro¬ 
posed any further assessment for 1919, it may be assumed 
that said $13,563.75 is the total due under the law, and 
therefore is what Mr. Sea well calls, the 


“outstanding tax of the transferor for 1919 with 
interest as provided by law.” 
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Tn March, 1928, Respondent assessed against the 
transferor Company $39,517.43 of tax and $4,872.01 of 
interest,—a total of $44,389.44 for 1920 (suprd, p. 12). 
r I hat tax lor 15)20 was imposed by the Reveninp Act of 
1918. When that assessment was made in Marih, 1928, 
the prevailing Section 283(d) of the Revenue Actj of 1926 
provided as follows: 

In the case of any assessment made after the 
enactment of this Act in respect of a tax Imposed 
by any Act of Congress prior to November 23,1921, 
interest upon the tax proposed to be assessed shall 
be assessed at the same time as such tax, (shall be 
paid upon notice and demand from the Collector, 
and shall be collected as part of such tax^ at the 
rate of 6 per centum per annum, from the date of 
the enactment of this Act to the date sucli tax is 
assessed, or, in the case of a waiver undjer sub¬ 
division (d) of Section 274, to the thirtieth day 
after the filing of such waiver or to the date the 
deficieiicv is assessed whichever is the earlier. 


That law authorized the Commissioner's assessment of 

said interest for 1920 of $4,872.01 and he assessed all that 

1 

was due under it. With said tax of $39,517.43 the total 
assessment was $41,389.44 which is therefore, as Mr. Sea- 
well calls it, the 

i 

l 

“outstanding tax of the transferor for 192j0 with 
interest as provided by law” (supra, p. 13 J. 

i 

i 

The notices of transferee liability were not sent 
to these transferee-petitioners until January 17| 1929 
(supra, p. 14). Thereafter these appeals came on fo^ trial 
and were heard by Mr. Seawell (R. 32-38). The fprego- 
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ing facts si lowing outstanding assessments against the 
Xavarro Lumber Company of tax with interest as pro¬ 
vided by laic, in the total amount, as we have seen, of 
$13,563.75 for 1019 and $41,389.44, definitely establish 
what the Respondent intended, and did do, when he joined 
in the following stipulation received in evidence by Mr. 
Sea well (R . 80-82): 


“It is hereby stipulated and agreed by and be¬ 
tween the respective parties to the above-stated 
proceedings, by and through their counsel of 
record'’ (R. 36 y 80-82): 

“That the Board may find and determine, in 
this proceeding that there are deficiencies with re¬ 
spect to fJie liability of Xavarro Lumber Company 
for income and profits taxes imposed upon said 
Company for the taxable years 1919 and 1920 in 
the respective amounts of $13,56S.75 and $17,- 
630.97 


Those conceded deficiencies with respect to the lia¬ 
bility of the Company for taxes imposed upon it for 1919 
and 1920, were in respect of assessments of tax plus all 
interest due from the Company and were intended to de¬ 
termine finally against both the Respondent and the peti¬ 
tioners, that the total amount due from the Company in 
respect of tax previously determined and assessed against 
it with all interest provided by law, was $13,568.75 and 
$17,630.97—a total of $31,199.72. The total outstanding 
liability of the transferor company, for 1919 and 1920, 
and which, as we have shown consisted of both tax and 
interest, was resolved into an unpaid debt of $13,568.75 
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and $17,630.97—a total of $31,199.72—which Respondent 
and petitioners stipulated the Board might determine the 
Company owed the government; and in respect of that 
total debt of $31,199.72 they conceded that Dujsenbury’s 
liability was $26,927.70 whereas Buzard’s liability was 
not less than the debt itself, and this they did ydien they 
stipulated further (supra, p. 15) and (R. 30, 80^82 ): 

i 

“It is further stipulated and agreed, subject 
to the aboye reservation with reference td the peti¬ 
tioners’ pleas of the Statute of Limitatioifs”: 

“That the Board may find and determine that 
E. T. Dusenbury, petitioner, on August 7, 1922, 
received distributions in liquidation of thje Navar¬ 
ro Lumber Company in the sum and of the value 
of $26,927.70, for which he is liable as a transferee 
of said the Navarro Lumber Company, uijder Sec¬ 
tion 280 of the Revenue Act of 192*6, uijiless the 

i 

Board should find and determine that thd assess¬ 
ment of said liability against him is barred bv the 

Statute of Limitations;” and \ 

\ 

“that R. T. Buzard, petitioner, on said August 7, 
1922, received distributions in liquidatioi|i of the 
Navarro Lumber Company of an amount aiid value 
equal to and in excess of the sum of the aforesaid 
deficiencies with respect to the Navarro Lumber 
Company for the taxable years 1919 and 1920, in 
the respective amounts of $13,568.75 and $11,630.97, 
making the sum of $31,199.72, for which he fs liable 
as a transferee of said the Navarro Lumber Com¬ 
pany, under Section 280 of the Revenue J Act of 
1326, unless the assessment of said liability against 
him is barred bv the Statute of Limitation^;”. 
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The statute (Sec. 2S0(a)(l) supra) plainly indicates 
that said liability is in respect of the tax (including in¬ 
terest, additional amounts and additions to the tax pro¬ 
vided by law) imposed upon the tax pager, the trans¬ 
feror. The tax and interest et cetera that was imposed 
upon the taxpayer herein, and which was outstanding in 
assessments against it, is resolved in the amounts which 
were stipulated due from it, the Navarro Lumber Com¬ 
pany, and the total amount is $31,199.72. The Board's 
final order entered in the case of each petitioner, is for 
that total amount, which, however, exceeds the stipulated 
liability of Dusenbury ($26,947.70), but as explained in 
the last-quoted provision of the Stipulation, that amount 
limited the liability of petitioner Buzard, which would 
otherwise have been larger. There is no provision of law 
authorizing the addition of interest to that ascertained 
amount of th£ liability of these petitioners as trans¬ 
ferees of the Navarro Lumber Company. The increase 
to $31,199.72 of the liability of Dusenbury which the 
Stipulation fixed at $26,947.70 (supra, p. 47) and the 
imposition of interest on that liability and on the liability 
of Buzard (in addition to the liability itself) in the orders 
entered against these petitioners, is volunteered by the 
Board. See Mr. Sea well's orders on page 19, supra. The 
provision for interest in each of those orders is an un¬ 
lawful imposition. 










Conclusion . 


The decision and orders of the Board of Ta^ Appeals 
should be reversed on the ground that assessment of the 
proposed liability is barred; but if the Court shiould find 
that it is not barred, the Court should order I that the 
total amount due from the Navarro Lumber Company, 
including interest et cetera, is $31,199.72, and the total 
liability of the petitioners under Section 280 ^s trans¬ 
ferees of that company is $31,199.72. j 

i 

j 

Respectfully submitted, 

Abram R. Server, 
Attorney for the Petitioners, 

1422 F Street, N. W., 
Washington, D. C. 

i 

i 

Of Counsel: i 

I 

James P. Quigley, 

43 Cedar Street, ! 

New York City. 

January 17, 1935. 
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APPENDIX. 


REVENUE ACT OF 1924. 

[43 Stat. L 253, C. 234.] 

Enacted June 2, 1924. 

Period 6f Limitation Upon Assessment and 
Collection of Tax. 


Sec. 277. (a) (2) The amount of income, excess- 
protits, and war-profits taxes imposed by the Act en¬ 
titled “An Act to provide revenue, equalize duties, and 
encourage the industries of the United States, and for 
other purposes,-’ approved August 5, 1909, the Act en¬ 
titled “An Act to reduce tariff duties and to provide 
revenue for the Government, and for other purposes,” 
approved October 3, 1913, the Revenue Act of 1916, the 
Revenue Act of 1917, the Revenue Act of 1918, and by 
any such Act its amended, shall be assessed within five 
years after the return was filed, and no proceeding in 
court for tlie collection of such taxes shall be begun after 
the expiration of such period. 


Taxes Under Prior Acts. 

Sec. 280. If after the enactment of this Act the Com¬ 
missioner determines that any assessment should be made 
in respect of any income, war-profits or excess-profits 
tax imposed by the Revenue Act of 1916, the Revenue 
Act of 1917, tiie Revenue Act of 1918, or the Revenue 
Act of 1921, or bv anv such Act as amended, the amount 
which should be assessed (whether as deficiency or as 
interest, penalty, or other addition to the tax) shall be 
computed as if this Act had not been enacted, but the 
amount so computed shall be assessed, collected, and 
paid in the same manner and subject to the same provi¬ 
sions and limitations (including the provisions in case of 
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delinquency in payment after notice and demajnd) as in 
the case of the taxes imposed by this title, Except as 
otherwise provided in section 277. 


Sec. 274. (a) If, in the case of any taxpayer,jthe Com¬ 
missioner determines that there is a deficiency i^i respect 
of the tax imposed by this title, the taxpayer, except as 
provided in subdivision (d), shall be notified! of such 
deiiciencv bv registered mail, but such deficiency shall be 
assessed only as hereinafter provided. 'Within 60 days 
after such notice is mailed the taxpayer may file an 
appeal with the Board of Tax Appeals established by 
section 900. 


Sec. 277. (b) The period within which an assessment 

is required to be made by subdivision (a) of thi^ section 

in respect of any deficiency shall be extended (|) by 60 

davs if a notice of such deficiency has been mailed to the 
* * 

taxpayer under subdivision (a) of section 274] and no 
appeal has been filed with the Board of Tax Appeals, or, 
(2) if an appeal has been filed, then by the number of 
days between the date of the mailing of such notice and 
the date of the final decision by the Board. 

Title IX—Board of Tax Appeals. 

i 

I 

Sec. 900. (e) The Board and its divisions slijall hear 
and determine appeals filed under sections 274, 2|79, 308, 
and 312. * * * | 


i 




i 

i 

i 


i 


i 


i 

i 


i 








REVENUE ACT OF 1926. 

[44 Stat. L., P. 2, 9, C. 27.] 

Enacted February 26, 1926. 

Claims Against Transferred Assets. 

Sec. 280. (a) The amounts of tlie following liabilities 
shall, except as hereinafter in the section provided, be 
assessed, collected, and paid in the same manner and 
subject to the same provisions and limitations as in the 
case of a deficiency in a tax imposed by this title (includ¬ 
ing the provisions in case of delinquency in payment after 
notice and demand, the provisions authorizing distraint 
and proceedings in court for collection, and the provi¬ 
sions prohibiting claims and suits for refunds): 

(1) The liability, at law or in equity, of a transferee 
of property of a taxpayer, in respect to the tax (including 
interest, additional amounts, and additions to the tax 
provided by law) imposed upon the taxpayer by this title 
or by any prior income, excess profits, or war profits 
tax act. 

(2) The liability of a fiduciary under section 3467 of 
the revised statutes in respect of the payment of any 
such tax from the estate of the taxpayer. 

Any such liability may be either as to the amount of 
tax shown on the return or as to anv deficiencv tax. 

(b) The period of limitation for assessment of any 
such liability of a transferee or fiduciary shall be as 
follows: 

(1) Within one year after the expiration of the period 
of limitation for assessment against the taxpayer; or 

(2) If the period of limitation for assessment against 
the taxpayer expired before the enactment of this act but 
assessment against the taxpayer was made within such 
period, then within six years after the making of such 
assessment against tin taxpayer, but in no case later than 
one vear after the enactment of this act. 
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(3) If a court proceeding against the taxpayer for 
the collection of the tax has been begun within jeither of 
the above periods, then within one year after ijeturn of 
execution in such proceeding. j 

i 

(c) For tlie purposes of this section, if the taxpayer 

is deceased, or in the case of a corporation, lias termi¬ 
nated its existence, the period of limitation foij assess¬ 
ment. against the taxpayer shall be the period that would 
be in effect had the death or termination of existence not 
occurred. j 

i 

(d) The running of the period of limitation lipon the 

assessment of the liability of a transferee or fiduciary 

* % 

shall, after the mailing of the notice under subdivision 
(a) of section 274 to the transferee or fiduciary, be 
suspended for the period during which the Commissioner 
is prohibited from making the assessment in respect of 
the liability of the transferee or fiduciary, andi for GO 
da vs thereafter. j 

i 

(e) This section shall not apply to any suit or other 

proceeding for the enforcement of the liability of 4 trans¬ 
feree or fiduciary pending at the time of the enactment 
of this act. i 

i 

(f) As used in this section, the term “transferee” in¬ 
cludes heir, legatee, devisee, or distributee. 


I 

I 


i 
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CODE OF CIVIL PROCEDURE OF CALIFORNIA. 


Title VI. 

Voluntary Dissolution of Corporations. 

§ 1227. Corporation, how dissolve ft. A corporation 
may be dissolved by the superior court of the county 
where its principal place of business is situated, upon its 
voluntary application for that purpose. [Amendment 
approved 1880; (’ode Arndts. 1880, p. 100.] 

§ 1228. Application for dissolution of corporation, 
what to contain. The application must be in writing, and 
must set forth: 

1. That at a meeting of the stockholders or members 
called for that purpose, the dissolution of the corpora¬ 
tion was resolved upon by a vote of two-thirds of the 
members or of the holders of two-thirds of the subscribed 
capital stock; 

2. That all claims and demands against the corpora¬ 
tion have been satisfied and discharged. [Amendment 
approved 1907: Stats. 1907, p. 318.] 

§ 1229. Application, June signed and verified. The 
application must be signed by a majority of the board of 
trustees, directors, or other officers having the manage¬ 
ment of the affhirs of the corporation, and must be veri¬ 
fied in the same manner as a complaint in a civil action. 

§ 1230. Filing application and publication of notice. 
Upon the filing of the application, the clerk must give 
notice of the same for such time as the court may order, 
but not less than thirty nor more than fifty days, by 
publication in some newspaper published in the county; 
or if there be no newspaper published therein, then by 
notices posted in three of the principal public places in 
the county. [Amendment approved 1907; Stats. 1907, 
p. 318.] 
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§ 1231. Objections may be filed. At any tin^e before 
the expiration of the time of publication any peijson may 
file his objections to the application. 


§ 1232. Hearing of Application. After the i time of 
publication has expired, the court may, upon five days’ 
notice to the persons who have filed objections, lor with¬ 
out further notice, if no objections have been filed, pro¬ 
ceed to hear and determine the application, aijd if all 
the statements therein made are shown to be trike, must 
declare the corporation dissolved. A certified copy of 
the decree and order of the court dissolving the corpo¬ 
ration must be filed in the office of the secretary of state 
and in tlie office of the county clerk of each county in 
which the original articles of incorporation, or a certified 
copy thereof, is required by law to be filed. [Amended 
1923; Stats. 1923, p. 753.] 

§ 1233. Judgment-roll and appeals. The application, 
notices, and proof of publication, objections (if there be 
any), and declaration of dissolution, constitute tbie judg¬ 
ment-roll; and from the judgment an appeal i]nay be 
taken, as from other judgments of the superior courts. 
[Amendment approved 1SS0; Code Arndts. 1880, p. 109.] 


i 
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CIVIL CODE OF CALIFORNIA. 


[Stats. 1921, Chap. 383.] 


Directors to! bp: Trustees of Dissolved Corporation. 

Section 400: Unless other persons are appointed by 
the court, the directors or managers of the affairs of a 
corporation at the time of its dissolution are trustees of 
the creditors and stockholders of members of the cor¬ 
poration dissolved, and have full powers to settle the 
affairs of the corporation, collect and pay outstanding 
debts, sell the assets thereof in such manner as the court 
shall direct, and distribute the proceeds of such sales 
and all other assets to the stockholders. 

Such trustees shall have authorin' to sue for and 
recover the debts and property of the corporation, and 
shall be jointly and severally personally liable to its 
creditors and stockholders or members, to the extent of 
its property and effects that shall come into their hands. 

Death, resignation or failure or inability to act shall 
constitute a vacancy in the position of trustee, which 
vacancy shall be tilled by appointment by the superior 
court upon petition of any person or creditor interested 
in the property of such corporation. 

Such trustees mac be sued in anv court in this state 

• • 

by any person having a claim against such corporation 
or its property. Trustees of corporations heretofore dis¬ 
solved or whose charters have heretofore been forfeited 
bv law shall have and discharge in the same manner and 

% V. 

under the same obligations, all the powers and duties 
herein prescribed. 

Vacancies in the office of trustees of such corporations 
shall be filled as hereinbefore provided: provided, how¬ 
ever, that any deed executed in the name of such corpora¬ 
tion by the president or vice-president and secretary or 
assistant secretary after a dissolution thereof or after a 
forfeiture of the charter of such corporation or after the 
suspension of the corporate rights, privileges and powers 
of such corporation, which deed shall have been duly 







► 

I 



recorded in the proper book of records of thej county 
in which the land or any portion thereof so conveyed is 
situated, for a period of five years, shall have the same 
force and effect as if executed and delivered prioij to said 
dissolution, forfeiture or suspension. (In effect 90 days 
from and after April 29, 1921. Stats. 1921, Chap. 383). 


► 
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JURISDICTION 

These appeals involve the liabilities of the peti¬ 
tioners as transferees of the assets of the Navarro 
Lumber Company on account of income and excess- 
protits taxes due from the said Navarro Lumber 
Company for the years 1919 and 1920 in the respec¬ 
tive amounts of $13,568.75, $17,630.97 (R. 36, 44, 
81), and are taken from decisions of the Board of 
Tax Appeals entered February 5, 1934 (R. 50). 
The cases are brought to this Court by petitions for 
review filed May 3, 1934 (R. 51, 56), pursuant to 
the provisions of Sections 1001-1003 of the Reve¬ 
nue Act of 1926, c. 27, 44 Stat. 9, as amended by 
Section 1101 of the Revenue Act of 1932, c. 209, 47 
Stat. 169, and by Section 519 of the Revenue Act 
of 1934. e. 277, 48 Stat. 680, and stipulation as to 
venue (R. 51). 

QUESTIONS PRESENTED 

1. Whether, under the facts in the instant cases, 
the statute of limitations for assessment against 
the petitioners, as tranferees, has expired. 

2. Whether the petitioners, as transferees, are 
liable for interest on the taxes determined against 

c* 

their transferor, the Navarro Lumber Company. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved will be 
found in the Appendix, infra, pp. 27-33. 
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STATEMENT 


The facts may be summarized as follows (jR. 33- 
36, 60-82) : 

The Navarro Lumber Company, a corporation 
organized under the laws of the State of California, 

i 

filed its income and excess-profits tax returns for 
1919 and 1920 on March 15, 1920, and March 8, 
1921, respectively (R. 33, 60). On June 9, 1922, it 
filed an application for voluntary dissolution (R. 
33, 60-61) and on July 15, 1922, a court decree was 
entered dissolving the corporation and directing 
that its directors, consisting of petitioners herein, 
and one A. M. Larkin, distribute the assets <j)f the 

i 

corporation to its stockholders (R. 33, 61-64). In 
November 1923, the petitioners and A. M. Larkin, 
under the authority granted them by Section 400 
of the Civil Code of the State of California anid the 

i 

decree of dissolution, gave John J. Heberle a power 
of attorney which raids as follows (R. 64-65) : 

Power of attorney 

1 

j 

Know all men by these presents: Thajt the 
Trustees of' the Navarro Lumber Com])any, 
a corporation organized under the La\ys of 
the State of California, with principal Office 
and place of business in San Francisco, Cali¬ 
fornia, but whose corporate charter haslnow 
been abandoned, have appointed and cojisti- 
tuted and by these presents do hereby! ap¬ 
point and constitute John J. Heberle, ojf 45 
Cedar Street, New York City, their true and 
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lawful attorney for and in their place and 
stead: to appear before the Bureau of Inter¬ 
nal Revenue of the Treasury Department, 
and to take any step or proceeding and to do 
and perforin any act or thing required or 
permitted to be done by the Treasury De¬ 
partment in relation to the Returns and 
Claims of the Navarro Lumber Company, 
concerning Income Tax for all past years 
ended prior to date of* this instrument. 

In witness whereof, this instrument is 
executed in the name of the said Navarro 
Lumber Company, and at the direction of its 
Trustees, by three of their number, on this 
9th dav of November 1923. 

For the Navarro Lumber Company: 

(Sgd.) By R. T. Buzard, 

Trustee . 

(Sgd.) ByE. T. Dusenbury, 

Trust ee. 

(Sgd .) By A . M. Larkin, 

Trustee. 

(Seal of Navarro Lumber Company.) 

(Revenue Stamp.) 

State of California, 

County of Sun Francisco, ss: 

R. T. Buzard, being duly sworn, deposes 
and says that he is one of the Trustees of the 
Navarro Lumber Company, now in process 
of liquidation; that he executed the fore¬ 
going instrument in the name and on behalf 
of said corporation, and that he was author- 
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ized to sign liis name thereto and to execute 
the same by order of Court herewith, j 

(Sgd.) II. T. Buzina 
Subscribed and sworn to before m^ this 
13th day of November 1923. j 

(Sgd.) W. \V. Healey, | 

Notary Public in and for the City j 
and Comity of San Francisco , j 

State of California. 

: J I 

| 

Similar acknowledgments bv E. T. Duseniburv 

* j • 

and A. M. Larkin appear on the power of attorney. 

Thereafter, all correspondence received by the 
Navarro Lumber Company at its former plaj-e of 

i 

business in San Francisco, concerning tax matters. 

I 

was referred to John J. Heberle, without restric¬ 
tions as to the action to be taken by him (K. 33,169). 

By the provisions of a waiver dated Decehiber 
29, 1924, the period for assessment and collection 
of income, excess-profits, and war-profits taxes due 
from the Navarro Lumber Company for the ypars 
1914 to 1919, inclusive, was extended to December 
29, 1925. The instrument was signed in the name 
of the corporation by each of the three trustees and 
bore the corporate seal of the Navarro Luniber 
Company. The waiver was forwarded to the Cjmi- 
missioner, accompanied by a letter of John J. 

Heberle in which he stated that the “original (j*cr- 

1 

tided copies of the Court order and of the Statutes 
under which appropriate authority is thus vesjted 
in these three Trustees, is alreadv on file with the 

* i 

i 

Bureau in support of my Power of Attorney, i all 
as shown bv Photostat Exhibits herewith.” l^he 
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waiver was accepted by the Commissioner (R. 34, 
67-68). 

On February 10,1925, the Commissioner mailed 
a notice of deficiency to the Navarro Lumber Com¬ 
pany at its San Francisco business address advis¬ 
ing- it of deficiencies in taxes for the years 1919 and 
1920 in the respective amounts of $13,568.75 and 
$39,517.43. On April 11, 1925, a petition for a re- 
determination of the deficiencies was filed with the 
Board, such petition being styled “Appeal of 
Navarro Lumber Company, 507 Crocker Building, 
San Francisco, California (sometimes herein¬ 
after referred to as Docket No. 3319) (R. 34, 75). 
In the jurisdictional allegations of the petition the 
statements appear that the “Taxpayer is a Cali¬ 
fornia Corporation” and that “The deficiency let¬ 
ter was mailed to the taxpayer on February 10, 
1925.*’ The petition was signed “For Navarro 
Lumber Company, by John J. Ileberle.’ In his 
verification of the petition John J. Heberle stated 
that he was “duly authorized to sign and present 
this petitioii and appeal * * The petition 

was also signed bv Abram R. Serven as “Of attor- 
neys for Taxpayers" and was transmitted to the 
Board bv a letter signed bv Abram R. Serven in 
which he stated, among other things, that “Mr. 
Heberle has held this appeal until the last day of 
the 60 days granted for taking same in the hope 
that he would be able to secure the verification of 
the appeal by one of the said directors, but has 
been unable to do so." The letter also contains a 
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statement that Mr. Serven had been “retailed in 
association with Mr. Heberle in this matter ^nd as 
he is not admitted to practice before your Board, I 
have signed this appeal as attorney for the cor¬ 
poration * * * and Mr. Heberle has verified 

it * * *. You are therefore requested to ac- 

i 

cept this appeal for filing with the privilege a^ soon 

i 

as possible of substituting in connection therewith 
a verification executed bv one of the said fcirmer 
directors of the corporation” (R. 34, 74-75).! 

On April 25, 1925, a corrected petition was! filed 
with the Board styled in the same manner ajs the 
original petition and states that “the above-mimed 
Taxpayer hereby appeals from the determination 
of the Commissioner of Internal Revenue set forth 
in his deficiency letter * * * dated February 

10, 1925 * * V’ This is followed by a sjtate- 

i 

merit that the petition was “To verify and conjfirm 
the above-cited Petition, which was dulv filed on 
April 11, 1925, as an appeal from Bureau 4 Jj)efi- 
ciency’ letter * * * dated February 10,19^5.” 

The instrument then states that the signers wjere, 

i 

by court order and under Section 400 of the Cjivil 
Code of California, authorized and empowered to 
represent the Navarro Lumber Company; thatlthe 
petition filed on April 11, 1925, was verified! by 
John J. Heberle and signed and filed by Abramj R. 

c I 

Serven, “by our direction”; and that “we desire 
to and do confirm all of said acts of our said at¬ 
torneys, and we verify and adopt as our own hct 
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and deed, the said petition filed with the U. S. 
Board of Tax Appeals, on April 11, 1925", which, 
hv reference, was made a part of the instrument 
(R. 35, 76-77). 

The corrected petition was signed “For the Na¬ 
varro Lumber Company" by the petitioners and 
one A. M. Larkin, as trustees. The verification of 
each of the trustees reads as follows (R. 35) : 

—-. being duly sworn, deposes 

and savs that he is one of the Trustees of 
the Navarro Lumber Company, now in pro¬ 
cess of liquidation; that he executed the 
foregoing instrument in the name and on 
behalf of said corporation, and that he was 
authorized to sign his name thereto and to 

execute the same bv order of Court here- 

* 

with; and moreover, that he has read the 
annexed petition, and all of the papers men¬ 
tioned herein and made a part hereof; and 
is familiar with the statements therein con¬ 
tained. and that the facts therein stated are 
true, except such facts as are stated to be 
upon information and belief, and those facts 
he believes to be true. 

On February 13, 1928, the Board of Tax Ap¬ 
peals promulgated its “Findings of Fact" and 
“Opinion" in the “Appeal of Navarro Lumber 
Company. Docket No. 3319." The findings of fact 
and opinion are reported at 10 B. T. A. 690. On 
Februarv 27, 1928, the Board issued its order re- 
determining deficiencies against the Navarro Lum- 
her Company for the years 1919 and 1920 in the 
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respective amounts of $13,563.75 and $39,517.43 
(R. 35, 79). | 

The deficiency notices asserting the liabilities 
against the petitioners herein as transferee^ of the 
assets of the Navarro Lumber Company were 
mailed by the Commissioner on January it, 1929, 
and petitions were tiled with the Board from such 
determinations within the sixty-day period pro¬ 
vided by law (R. 79-80). It was stipulated .before 

the Board (1) that there were deficiencies with 

1 

respect to the liability of Navarro Lumber! Com¬ 
pany for income and excess-profits taxes imposed 
upon said company for the taxable years 19^.9 and 
1920 in the respective amounts of $13,568.75 and 
$17,630.97; (2) that on August 7, 1922, thej peti¬ 
tioner, E. T. Dusenbury, received distributions in 
liquidation of the Navarro Lumber Company in 
the sum and of the value of $26,947.70 for which 
he is liable as transferee of Navarro Lumber Com¬ 
pany in the event the assessment is not barred by 
the statute of limitations; (3) that petitioner |R. T. 
Buzard received distributions in liquidation olf the 
Navarro Lumber Company of an amount and Value 
equal to and in excess of the taxes due fronli the 
Navarro Lumber Company for the years 191$ and 
1920 for which he is liable as transferee oif the 
Navarro Lumber Company in the event the assess¬ 
ment is not barred by the statute of limitations 
(R. 36, 81). ! 

The Board of Tax Appeals held that the stajtute 
of limitations had not expired, and that each ^>eti- 









10 


tioner was liable as transferee of the assets of 
Navarro Lumber Company in the amount of 
$31,199.72, plus interest thereon at the rate of six 
percent from February 26, 1926, to the date of 
assessment of the liabilities (R. 40, 50). 

SUMMARY OF ARGUMENT 

1. The deficiency notices were mailed to the 
transferees, the petitioners herein, within one year 
after the final decision of the Board in the appeal 
known as Docket No. 3319, so it resolves itself into 
the question of whether the appeal in Docket No. 
3319 suspended the statute of limitations as pro¬ 
vided by Section 277 (b) of the Revenue Act of 
1926. That section provides that the statute of 
limitations shall be suspended for the period dur¬ 
ing which the Commissioner is prohibited from 
making the assessment. Obviouslv, Congress in- 
tended that the statute should be suspended 
whether the Board had jurisdiction or if for any 
other reason the appeal was defective. 

If it is contended that under the California stat¬ 
ute a dissolved corporation has no right to file an 
appeal with the Board, then the statute must yield 
to the paramount power of Congress to grant such 
an appeal. 

Petitioners, as trustees, filed the appeal in 
Docket No. 3319 and secured a more deliberate con¬ 
sideration of the question of the tax liability of the 
Navarro Lumber Company, with resultant benefit 
to themselves, and they ought not to be permitted 
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I 

i 

to say that such appeal did not suspend thej statute 
of limitations. j 

2. Under Section 280 of the Revenue Act ^>f 1926 
interest on the deficiency due from the transferor 
may be collected from the transferees. I 

i 

ARGUMENT 


The assessments against the petitioners are not |barred 

by the statute of limitations 

Section 280 (b) of the Revenue Act of 19^6 pro¬ 
vides that the assessment may be made against the 
transferee within one year after the expiration of 
the period of limitations for assessment agaihst the 
taxpayer. Since the deficiency notices in t\ie in¬ 
stant cases were mailed to the petitioners \|dthin 

i 

one year after the decision of the Board in the 

i 

appeal styled “Appeal of Navarro Lumber Com¬ 
pany*’, it follows that the time for assessment 
against the transferees has not expired unless the 
time for assessment against the taxpayer, thcfe Na¬ 
varro Lumber Company, had expired at the I time 

the deficiencv notices were mailed to the ttans- 

* 

ferees, the petitioners herein. Thus it resplves 
itself into the question of whether the appeal stjyled 
“Appeal of Navarro Lumber Company*’suspended 

i 

the statute of limitations as provided by Secjtion 
277 (b) of the Revenue Act of 1926. J 

Independent of any consideration whether j the 
proceeding before the Board under Docket No. 
3319 in the name of the Navarro Lumber Compjany 
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was an appeal of the corporation, it cannot be 
doubted that the trustees of a corporation under 
Section 400 of the Civil Code of California, under 
their power “to settle the affairs of the corpora¬ 
tion, collect and pay outstanding debts, * * * 

sue for and recover the debts and property of the 
corporation" had the power to file such an appeal. 
See McPherson v. Commissioner , 54 F. (2d) 751 
(C. C. A. 9th) ; California Iron Yards Co. v. Com¬ 
missioner , 47 F. (2d) 514 (C. C. A. 9th) ; Morning 
Sun Publishing Co. v. Commissioner, 31 B. T. A. 
356, holding that the trustees of dissolved and sus- 
pended California corporations may under the 
laws of California sign waivers extending the 
period for assessments, under the various revenue 
acts which require that the consent to such exten¬ 
sion be that of the “taxpayer." 

Also, independent of any consideration whether 
the proceeding before the Board of Tax Appeals 
under Docket No. 3319 mav be denominated as the 
appeal of the Navarro Lumber Company, it is in¬ 
disputable that the trustees, by reason of the 
amended petition filed April 25, 1925 (R. 76), did 
file an appeal before the Board. In that amended 
petition it was expressly stated that the petition of 
April 11, 1925, was signed and filed “by our [the 
trustees*] direction", “that we [the trustees of the 
Navarro Lumber Company] desire to and do con¬ 
firm all of the said acts of our said attorneys, and 
we verify and adopt as our own act and deed, the 
said petition filed with the U. S. Board of Tax Ap- 
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peals, on April 11, 1925.” The appeal referred to 
was the one filed by Abram R. Serven for John J. 
Heberle under Docket No. 3319 and styled “ Appeal 
of Navarro Lumber Company.” i 

The deficiency notice to the Navarro Limiber 

i 

Company was mailed, and the appeal to the |Board 
taken under the provisions of the Revenue Act of 
1924. But as the appeal was pending before the 
Board at the time of the enactment of the Revenue 

i 

Act of 1926, the legal effect of such appeal ii gov¬ 
erned by the provisions of the latter Act. Sections 
274 (a), 277 (b), 283 (a), and 283 (b) of the 1 Rev¬ 
enue' Act of 1926. Brown <f* Son: s* Co. v. Bilrnet, 
282 U. S. 283; Manx Corporation v. United States, 
54 F. (2d) 177 (C. Cls.); American Equitable, As¬ 
sn r. Co. of New York v. Helverintj, 68 F. (2^) 46 
(C. C. A. 2d). | 

Section 283 (b) provides that if an “appeal is 

i 

pending before the Board at the time of the enact¬ 
ment of the Act, the Board shall have jurisdiction 
of the appeal” and that “the powers, duties, rights, 
and privileges of the Commissioner and of the per¬ 
son who has brought the appeal, and the jurisdic¬ 
tion of the Board and of tin* courts, shall be deter¬ 
mined * * * in the same manner as provided 

in subdivision (a) of” Section 283. Section 2831(a) 
provides that the taxes due under the prior jicts 
shall be determined, assessed, and collected, anti be 
subject to the same provisions and limitations as 
in the case of a deficiency due under the Revenue 


I 
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Act of 1926. Thus it will be seen that the appeal 
in Docket Xo. 3319 was subject to the limitations 
provided in Section 277 (b) of the Revenue Act of 
1926. 

That section provides that the statute of limita¬ 
tions shall be suspended for the period during 
which the Commissioner is prohibited from mak¬ 
ing the assessment and for sixty days thereafter. 
Obviously, Congress intended that the period for 
assessment should be suspended during the time the 
appeal was pending, regardless of whether the 
Board had jurisdiction or if for any other reason 
the appeal was defective. This is, of necessity, 
true since jurisdiction or any other question which 
did not go to the merits might not be determined 
until the final decision of the Board. There can 
be no other possible interpretation of the section 
when it is borne in mind that the purpose of an 
appeal is to attack the validity of the deficiency 
determined by the Commissioner; and that the rea¬ 
son for the suspension of the period for assessment 
is to protect the Government's interest during the 
time the appeal is pending. 

The correctness of this interpretation is further 
evidenced by Section 277 (b) of the Revenue Act of 
1926, as amended bv Section 504 of the Revenue Act 
of 1928, which provides that if an appeal is placed 
on the docket of the Board, the period of limita¬ 
tions is suspended until the decision of the Board 
becomes final and for 60 days thereafter. The leg¬ 
islative committee reports accompanying the Rev- 
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i 


enue Act of 1928 show clearly that it was the! inten- 
t ion of Congress to suspend the period of limita¬ 
tions during the time the appeal was pending 

i 

before the Board, regardless of whether thereafter 
the appeal was rendered nugatory for any Reason 
whatsoever. See H. Rep. No. 2, 70th Cong., 1st 
Sess., pp. 2)3-24. It is expressly stated therein that 
the purpose of the amendment was to remote any 
doubt as to the interpretation of the existing 
statutes. I 

i 

In Brown & Sons Co. v. Burnet, supra, theije was 
involved an appeal from a jeopardy assessment. 
The appeal was filed within the statutory period as 
extended by a waiver. The court in its opjinion 
said that Section 283 (f) of the Revenue i^ct of 
1926 was applicable and had the effect of (1) con¬ 
firming the jurisdiction of the Board; and! (2) 
making applicable to that case Sections 27^ (a) 
and 277 (b) of such Act. It is exactly the position 

i 

the respondent takes in this case. Section 283 (f) 
on which the court based its decision and Section 
283 (b) on which respondent herein relies arb ex¬ 
actly alike in their phraseology, except that jtliey 
describe different factual situations. Section! 283 
(f) makes Section 283 (e) a part of it by refer¬ 
ence. Section 283 (f) refers to that situation in 
which an appeal is pending at the effective datje of 

i 

the Revenue Act of 1926 from assessment lhade 
before June 3, 1924; Section 283 (b) covers a sit¬ 
uation in which the appeal was filed under j the 
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Revenue Act of 1924 and was pending before the 
Board at the time of the enactment of the Revenue 
Act of 1926. As to either factual situation Con¬ 
gress decreed that the legal effect should be the 


same. 

In Manz 1 Corporation v. United States, supra, 
the court clearly stated the same proposition (pp. 
180-181): 


In other words, insofar as the right of the 
Commissioner to assess and collect a defi¬ 


ciency is concerned, all cases pending before 


the board which had not been heard and de¬ 
cided upon the passage of the Revenue Act 
of 1926 were to be governed by the same pro¬ 
visions and limitations as cases arising by the 
mailing by the commissioner of a deficiency 
notice after the enactment of the Revenue 
Act of 1926, and were also to be governed 
by the same provisions and limitations as 
in the case of a deficiency in tax imposed by 
the Revenue Act of 1926. Therefore the 
deficiency in the plaintiff's tax for 1919 de¬ 
termined bv the board was to be assessed 
and collected precisely as if the proceeding 
now challenged bv it had originated under 
the Revenue Act of 1926. 


A case squarely in point with the instant cases, 
and which we think is controlling, is that of Amer¬ 
ican Equitable Ansar. Co. of New York v. IIelver- 
in<), supra. There the court said in speaking of 
the effect of Section 277 (b) of the Revenue Act 
of 1926 (pp. 47-48) : 
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Both section 277 (b) of the Revenue^ Act of 
192b and section 504 (a) (b) of the Revenue 
Act of 1928 suspended the running (of the 
statute when a proceeding in respect! to the 
deficiency was placed on the docket jof the 
Board. But the petitioner would h^ive us 
hold that this is not so unless the Boaird has 
jurisdiction of the petition tiled to initiate 
the proceeding placed on the docket. Its 
position is that, as the Board has held that 

* # I 

it had no jurisdiction because the petition 
was not filed by the Norwegian Company, 
the taxpayer, there was no proceeding 
placed on the docket in the sense thgt ex¬ 
pression must be construed to have been 
used in the two last above-mentioned sec¬ 
tions. If this be so, the government | must 
treat as a nullity, in advance of a decision 

i 

by the Board of Tax Appeals, every pro¬ 
ceeding which is placed on the docket of the 
Board which has such infirmities that the 

i 

Board finally dismisses it for lack of juris¬ 
diction, unless it must accept the risk olf the 
bar of the statute arising before it can Ijuiow 
what the decision will be, and so is protected 
only by the chance that a decision will 1 be 
rendered before the unsuspended period of 
limitation upon assessment has run. This 
seems to be the position taken in Gott v. 
Live Poultry Transit Co 17 Del. Ch. 288, 
153 A. 801. The language used in botlj the 
clauses providing for the tolling of the Stat¬ 
ute seem to us to negative such a view, i 


i 
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Because the effect of the passage of time 
would be the same whether the Board made 
its decision on the merits or on some other 
ground, if the period stated in the statute 
of limitations meantime expired, it is rea¬ 
sonable to believe that Congress did not in¬ 
tend to have the time a proceeding was 
pending before the Board counted any more 
when the decision was a dismissal for want 
of jurisdiction than when it was not. In 
other words, the time after such a proceed¬ 
ing was placed on the docket was not to be 
added to what had gone by since the return 
had been filed until the Board disposed of 
the matter in some way and sixty days had 
passed thereafter in which further action 
could be taken. Certainly, the words Con¬ 
gress used have this meaning, literallv, and 
we are disposed to believe that such is their 
intended effect. 


It cannot be denied that there was an appeal 
tiled with the Board in the name of and on behalf 
of the taxpayer, the Navarro Lumber. Company. 
It is equally true that the effect of the appeal is to 
be governed by the pertinent provisions of the 
Revenue Act of 1926. Under the provisions of 
Sections 274 (a) and 277 (b) of such Act the statute 
of limitations was suspended until 60 days after 
the final decision of the Board. The deficiency 
notices to the transferees, the petitioners herein, 
were mailed within one year after the final deci¬ 
sion of the Board in Docket No. 3319, and for that 
reason the statute of limitations has not expired. 
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The Revenue Acts from 1921 to 1934, inclusive, 
provide that waivers are to be executed jbv the 
4 taxpayer" , yet it lias been held on numerous oc¬ 
casions that the person or persons designated by 
statute to liquidate a dissolved corporation may 
execute binding waivers to extend the period of 
limitations for assessment against such dissolved 

i 

corporation. McPherson v. Commissioner, supra, 
involving a California corporation; California 
Iron Yards Co. v. Commissioner, supra, involving 
a suspended California corporation; United States 
v. Kemp, 12 F. (2d) 7 (C. C. A. 5th), involving a 
Texas corporation; Jaffee v. Commissioner, 45 F. 
(2d) 679 (C. C. A. 2d), involving a New Yorjv cor¬ 
poration; Commissioner v. Godfrey, 50 F. (2(1) 79 
(C. C. A. 2d), involving a Connecticut corporation; 
Commissioner v. Anfjier Corporation, 50 F. | (2d) 

i 

887 (C. C. A. 1st), involving a Massachusetts^ cor¬ 
poration; Monarch Mills v. Jones, 59 F. (2d]) 502 
(C. C. A. 4th), involving a South Carolina corpora¬ 
tion ; Helve ring v. South Penn Oil Co.,6S F. (2d 1 ) 420 
(App. D. C.), involving a West Virginia corpora¬ 
tion ; Morniny Sun Publishing Co. v. Commissioner, 
supra, involving a California corporation. r ^hus 
if waivers, executed by the persons authorized to 
liquidate the affairs of a dissolved corporation, 
can be said to be the waivers of the “taxpayer ’ 9 
corporation so as to extend the period for assess¬ 
ment, we submit that the appeal in this case jiled 
by the trustees of the dissolved Navarro Lunjtber 


i 
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to themselves as transferees, and they ought not to 
be permitted to say that such appeal did not sus¬ 
pend the statute of limitations. See Warner Col¬ 
lieries Co. v. United States, 63 F. (2d) 34 (C. C. A. 
6th) ; Lucas v. Hunt, 45 F. (2d) 781 (C. C. A. 5th); 
Trustees for Ohio & Big Sand// Coal Co. x. Commis¬ 
sioner, 43 F. (2d) 782 (C. C. A. 4tli) ; Liberty Bak¬ 
ing Co. x. lleiner, 37 F. (2d) 703 (C. C. A. 3d) ; 
Loetccr Realty Co. x. Anderson, 31 F. (2d) 268 
(C. C. A. 2d). 

In Warner Collieries ('<>. v. United Slates, supra, 
the facts were almost identical with those in the 
instant cases. In holding that the transferee was 
estopped to challenge the appeal tiled with the 
Board, the court said (p. 35) : 

The points made in the District Court, and 
repeated here, are that the deficiency assess¬ 
ments were void because the Wolf Company 
had been dissolved long before the issuance 
of the 60-dav letters; that these letters 
should have been addressed to the trustees of 
the company; that Whitworth and Warner 
were unauthorized to act for the dissolved 
corporation and that the waivers were 
therefore invalid and inoperative; that the 
statute of limitations had barred the assess¬ 
ment and collection of the taxes; that the 
petitions before the Board of Tax Appeals 
executed bv Whitworth and Warner in the 
name of the Wolf Company were unauthor¬ 
ized and void, and that the Board was there- 
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fore without jurisdiction over either tlie pro¬ 
posed deficiencies or the Wolf Company. 

We are of the opinion that appeljlant is 
not in a position to raise these questions. It 
is obvious that the execution of the \yaivers 
by Whitworth and Warner and the proceed¬ 
ings before the Board of Tax Appeals were 
not intended for the protection of tljie dis- 

i 

solved Wolf Company. It is just as obvious 
that they were intended to and did benefit the 
Warner Company, which these officialis then 
represented, and that the use of the Corpo¬ 
rate name and seal of the Wolf Company, ac¬ 
quiesced in by the Commissioner, was 'nomi¬ 
nal only and fullv understood to be so by the 
Commissioner. Appellant cannot therefore 
now assume a contrary and inconsistent posi¬ 
tion at the expense of the government^ See 
Magee v. U. S., 282 U. S., 432, 434, 51 S. Ct. 
195, 75 L. Ed. 442; Independent I. <f* C. {Stor¬ 
age Co. v. Commr., 50 E. (2d) 31,33 (C. C. A. 
5); Lucous v. Hunt, 45 P. (2d) 781. 782 
(C. C. A. 5) ; IIarttcell Mills v. Rose, 31 F. 
(2d) 441, 444 (C. C. A. 5) ; Pittsburgh Ter¬ 
minal Coal Corp'n v. Heiner, 56 F. |(2d) 
1072, 1076 (D. C.). Appellant was thq real 
party in interest before the Board, and it 
should not in a court of equity be permitted 
to complain of irregularities after it had in 
the name of the Wolf Company received all 
the benefit that it was entitled to under its 
contract with the Wolf Company. | See 
Bail eg v. R. R. Co., 22 Wall. 604 (641) ^2 L. 
Ed. 840; Janies v. Germania Iron Co., 107 F. 
597, 617 (C. C. A. 8); Sou front v. La (j om - 
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pagnie den Sucrevies, 217 U. S. 475, 487, 30 
S. Ct. 608, 54 L. Ed. 846. 

The decree of the District Court is af¬ 
firmed. 

* 



The petitioners are liable for interest as transferees on 

the stipulated deficiencies 


The facts pertinent to the liability of the peti¬ 
tioners for interest on deficiencies are these: The 


assessment against the Navarro Lumber Company 
was made after the effective date of the Revenue 
Act of 1926 and prior to the effective date of the 
Revenue Act of 1928. The deficiency notices to the 
petitioners and the answers to their petitions be¬ 
fore the Board informed the petitioners of the pro¬ 
posed assessment under Section 280 of the Revenue 
Act of 1926, including interest for the outstanding 
tax assessed against the Navarro Company. The 
stipulation herein specified the sums the petitioners 
received in liquidation for which the Board might 
find the petitioners were liable under Section 280 
of the Revenue Act of 1926. There is no express 
limitation on the extent of the liability of the peti¬ 
tioners or any express exclusion of interest. The 
stipulation did no more than provide a basis for 
determining the liability of the petitioners under 
Section 280 (which includes interest under that 
section) by specifying the amounts received in 
liquidation. 
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It is provided, in Section 283 (d) of the Revenue 
Act of 1926, that in the case of any assessment 

i 

made after the enactment of that Act as fo taxes 
imposed by acts prior to November 23,1921 j (which 
is the case herein), interest shall be collected as a 
part of the tax at the rate of six percent per jannum 
from the date of the enactment of the Act. Wayne 
Body Corp. v. Commissioner, 24 B. T. A. 5^4, 526. 
Both Section 280 (a) (1) of the Revenue jAct of 
1926 and Section 311 (a) (1) of the Revenjue Act 
of 1928 provide that the liability of the transferee 
is the same as that of the taxpayer, including in¬ 
terest as a part of that liability. Phillips vj Com¬ 
missioner, 283 U. S. 589, 592; Wayne Body Corp. v. 
Commissioner, supra (p. 527). The transferees’ 

i 

liability in such cases is several. Phillips vj Com¬ 
missioner, supra (p. 603). It thus becomes ob¬ 
vious, both by the separate and cumulative effect of 
the express language of Section 280 (a) (T) and 
Section 283 (d) of the Revenue Act of 1926, that 

the transferees’ liability includes interest. The 

* ] 

amount of interest for which the petitioners as 
transferees are liable is the lesser sum as calculated 
by the following methods: (1) The tax liability of 
the transferror plus interest at six percent from 
February 26, 1926 (the effective date of the Rev¬ 
enue Act of 1926), to the date of assessment ^Sec¬ 
tion 280 (a) (1), 283 (d) Revenue Act of 1^26) ; 
or (2) the amount received in distribution, plijs in¬ 
terest at the legal rate of the particular jurisdic¬ 
tion from the date of receipt to the date of assess- 
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ment. Capped ini v. Commissioner, 16 B. T. A. 802; 
United States v. Snook, 24 F. (2d) 844 (X. D. Ga.), 
reversed on other grounds, 28 F. (2d) 677 (C. C. A. 
5th); Louisiana cC* Arkansas By. Co. v. Commis¬ 
sioner % 70 F. (2d) 286 (App. D. C.); Wayne Body 
Corp. v. Commissioner, supra; Continental Baking 
Co. v. Commissioner, 27 B. T. A. 884. 

As demonstrated by the Board (R. 46) the first- 
mentioned method, the tax, $31,199.72, plus interest 
at six percent from February 26, 1926, to date of 
assessment, is the minimum liability for petitioner 
Dusenbury. This finding is still true. Since peti¬ 
tioner Buzard's distribution in liquidation ex¬ 
ceeded the tax liability of the transferor, his liabil- 

%/ 

itv is to be measured bv the same method and re- 
* % 

suits in the same amount. This was the conclusion 
reached by the Board (R. 46) and is merely the 
result of following the literal language of the ap¬ 
plicable statutes. For that reason the petitioners 
are liable for interest on the stipulated deficiencies. 

CONCLUSION 

It follows that the decision of the Board of Tax 
Appeals is correct, is in accordance with the law, 
and should be affirmed. 

Respectfully submitted. 

Frank J. Wideman, 
Assistant Attorney General. 

! J. Lons Monarch, 

Ellis X. Slack, 

Special Assistants to the Attorney General. 

February 1935. 








APPENDIX 


The Revenue Act of 1924, c. 234, 43 Staf. 253, 
provides in part as follows: | 

Sec. 277.. (a) (2) The amount of iijcome, 
excess-profits, and war-profits taxes imposed 
by the Act entitled “An Act to provide rev¬ 
enue, equalize duties, and encourage tlie in¬ 
dustries of the United States, and for other 
purposes'’, approved August 5, 1900, the 
Act entitled “An Act to reduce tariff duties 
and to provide revenue for the Government, 
and for other purposes’’, approved October 
3, 1913, the Revenue Act of 1916, the Reve¬ 
nue Act of 1917, the Revenue Act of 11918, 
and ]>v anv such Act as amended, slndl be 

assessed within five vears after the return 

• 

was filed and no proceeding in court for the 
collection of such taxes shall be begun jifter 

the expiration of such period. I 

***** 

(b) The period within which an assess¬ 
ment is required to be made by subdivision (a) 
of this section in respect of any deficiency 
shall be extended (1) bv 60 davs if a notice 
of such deficiencv has been mailed to the (tax- 
payer under subdivision (a) of section 274 
and no appeal has been filed with the Bqard 
of Tax Appeals, or, (2) if an appeal'has 
been filed, then by the number of davsj be¬ 
tween the date of the mailing of such notice 
and the date of the final decision by the 
Board (U. S. C., Title 26, Section 1057)1 
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The Revenue Act of 1926, c. 27, 44 St at. 9, pro¬ 
vides in part as follows: 

Skc. 277. (1)) The running of the statute 
of limitations provided in this section or in 
section 278 on the making of assessments 
and the beginning of distraint or a proceed¬ 
ing in court for collection, in respect of any 
deficiency, shall (after the mailing of a no¬ 
tice under subdivision (a) of section 274) 
he suspended for the period during which 
the Commissioner is prohibited from mak¬ 
ing the assessment or beginning distraint or 
a proceeding in court, and for 60 days there¬ 
after (I\ S. C. App., Title 26, Section 1057). 


claims 


All AIX ST TRANSFERRED ASSETS 


Sec. 280. (a) The amounts of the follow¬ 
ing liabilities shall, except as hereinafter in 
this section provided, be assessed, collected, 
and paid in the same manner and subject to 
the same provisions and limitations as in the 
case of a deficiency in a tax imposed by this 
title (including the provisions in case of de¬ 
linquency in payment after notice and de¬ 
mand, the provisions authorizing distraint 
and proceedings in court {'or collection, and 
the provisions prohibiting claims and suits 
for refunds) : 

(1) The liability, at law or in equity, of a 
transferee of property of a taxpayer, in re¬ 
spect of the tax (including interest, addi¬ 
tional amounts, and additions to the tax 
provided by law) imposed upon the tax¬ 
payer by this title or by any prior income, 
excess-profits, or war-protits tax Act. 

(2) The liability of a fiduciary under sec¬ 
tion 2467 of the Revised Statutes in respect 
of the payment of any such tax from the 
estate of the taxpayer. Any such liability 
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may be either as to the amount of tax shown 
on the return or as to any deficiency ijn tax. 

(b) The period of limitation for Assess¬ 

ment of any such liability of a transferee or 
fiduciary shall be as follows: ! 

(1) Within one year after the expiration 

of the period of limitation for assessment 
against the taxpayer; or j 

(2) If the period of limitation for assess¬ 

ment against the taxpayer expired before the 
enactment of this Act but assessment against 
the taxpayer was made within such pleriod 
—then within six years after the making of 
such assessment against the taxpayer, but 
in no case later than one year after the enact¬ 
ment of this Act. j 

(3) If a court proceeding against the! tax¬ 

payer for the collection of the tax has l^een 
begun within either of the above periods— 
then within one year after return of execu¬ 
tion in such proceeding. j 

(c) For the purposes of this section, if 

the taxpayer is deceased, or in the case iof a 
corporation, has terminated its existence, 
the period of limitation for assessment 
against the taxpayer shall be the period that 
would be in effect had the death or termina¬ 
tion of existence not occurred. j 

(d) The running of the period of liniita- 

tion upon the assessment of the liability bf a 
transferee or fiduciary shall, after the mail- 
ing of the notice under subdivision (a) of 
section 274 to the transferee of fiduciary, 
be suspended for the period during which 
the Commissioner is prohibited from mak¬ 
ing the assessment in respect of the liability 
of the transferee or fiduciary, and for! 60 
days thereafter. j 

(e) This section shall not apply to any 
suit or other proceeding for the enforce- 
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ment of the liability of a transferee or fidu- 

•/ 

ciarv pending at the time of the enactment 
of this Act. 

(fi) As used in this section, the term 
“transferee*’ includes heir, legatee, devisee, 
and distributee (U. S. C. App., Title 26, 
Section 1069). 

Sec. 282». (b) If before the enactment of 
tliis Act any person has appealed to the 
Board of Tax Appeals under subdivision 
(a) of section 274 of the Revenue Act of 
1924 (if such appeal relates to a tax imposed 
by Title IT of such Act or to so much of an 
income, war-profits, or excess-profits tax im¬ 
posed by any of the prior Acts enumerated 
in subdivision (a) of this section as was not 
assessed before June 3, 1924). and the ap¬ 
peal is pending before the Board at the 
time of the enactment of this Act, the Board 
shall have jurisdiction of the appeal. In 
all such cases the powers, duties, rights, and 
privileges of the Commissioner and of the 
person who has brought the appeal, and the 
jurisdiction of the Board and of the courts, 
shall be determined, and the computation 
of the tax shall be made, in the same man¬ 
ner as provided in subdivision (a) of this 
section, except as provided in subdivision 
(j) of this section and except that the per¬ 
son liable for the tax shall not be subject to 
the provisions of subdivision (d) of section 
284. 

***** 


(d) In the case of any 
aftel* the enactment of this 


assessment made 
Act in respect of 


a tax imposed by any Act of Congress prior 
to November 23, 1921, interest upon the tax 
proposed to be assessed shall be assessed at 
the same time as such tax, shall be paid upon 
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notice and demand from tlie collector, and 

shall be collected as part of such tax, jat the 

rate of 6 per centum per annum, from the 

date of the enactment of this Act to thje date 

such tax is assessed, or, in the case 1 ; of a 

waiver under subdivision (d) of section 274, 

to the thirtieth day after the filing oij such 

waiver or to the date the deficiency is as- 

» • * | 
sessed whichever is the earlier. i 


(f) If any deficiency in any income, war- 
profits, or excess-profits tax imposed by the 
Revenue Act of 1916, the Revenue Alct of 
1917, the Revenue Act of 1918, or the Reve¬ 
nue Act of 1921, or by any such Apt as 
amended, was assessed before June 3, 1924, 
but was not paid in full before that [date, 
and if the Commissioner after June 2, |1924, 
but before the enactment of this Act finally 
determined the amount of the deficiency, 
and if the person liable for such tax appealed 
before the enactment of this Act td the 
Board and the appeal is pending before the 
Board at the time of the enactment of] this 
Act, the Board shall have jurisdiction of the 
appeal. In all such cases the powers, duties, 
rights, and privileges of the Commissioner 
and of the person who has brought the ap¬ 
peal, and the jurisdiction of the Board | and 
of the courts, shall be determined, and the 
computation of the tax shall be made, iij the 
same manner as provided in subdivision (e) 
of this section, except as provided in subdi¬ 
vision (j) of this section and except tliatj the 
person liable for the tax shall not be subject 
to the provisions of subdivision (d) of jsec- 
tion 284 (U. S. C. App., Title 26, Section 
1064). j 






The Revenue Act of 1928. e. 852, 45 Stat. 791, 
provides in part as follows: 

Sec. 504. Suspension of Running of 
Statute of Limitations. 

(a) Section 277 (b) of the Revenue Act 
of 1926 is amended to read as follows: 

“(b) The running* of the statute of limi¬ 
tations provided in this section or in section 
278 on the making of assessments and the 
beginning of distraint or a proceeding in 
court for collection, in respect of any defi¬ 
ciency, shall (after the mailing of a notice 
under subdivision (a) of section 274) be 
suspended for the period during which the 
Commissioner is prohibited from making 
the assessment or beginning distraint or a 
proceeding in court (and in any event, if a 
proceeding in respect of the deficiency is 
placed on the docket of the Board, until the 
decision of the Board becomes final), and 
for 60 davs thereafter." 

(h) Subsection (a) of this section shall 
apply in all cases where the period of limi¬ 
tation has not expired prior to the enactment 
of this Act. 


The Civil Code of the State of California pro¬ 
vides in part as follows: 

Section 400. Unless other persons are ap¬ 
pointed by the court, the directors or man¬ 
agers of the affairs of a corporation at the 
time of its dissolution arc 4 trustees of the 
creditors and stockholders or members of 
the corporation dissolved, and have full 
powers to settle* the affairs of the corpora¬ 
tion. collect and pay outstanding debts, sell 
the assets thereof in such manner as the 
court shall direct, and distribute the proceeds 
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of such sales and all other assets! to the 
stockholders. Such trustees shall lijave au¬ 
thority to sue for and recover the debts and 
property of the corporation, and 4hall be 
jointly and severally personally liable to its 
creditors and stockholders or mempers to 
the extent of its property and effects that 
shall come into their hands. Death', resig- 
nation, or failure or inability to act shall 
constitute a vacancy in the position Of trus¬ 
tee, which vacancy shall be tilled by appoint¬ 
ment by the superior court upon petition of 
any person or creditor interested jin the 
property of such corporation. Sudi trus¬ 
tees may be sued in any court in this state 
by any person having a claim against such 
corporation or its property. Trustees of 
corporations heretofore dissolved or j whose 
charters have heretofore been forfeited by 
law shall have and discharge in tliej same 
manner and under the same obligations, all 
the powers and duties herein prescribed. 
Vacancies in the office of trustees of such 
corporations shall be tilled as hereinbefore 
provided; provided, however, that any deed 
executed in the name of such corporation by 
the president or vice president and secretary 
or assistant secretary after a dissolution 
thereof or after a forfeiture of the cllarter 
of such corporation or after the suspension 
of the corporate rights, privileges, and! pow¬ 
ers of such corporation, which deed ishall 
have been duly recorded in the proper)book 
of records of the county in which the! land 
or anv nortion thereof so eonveved is situ- 
ated, for a period of five years, shall have the 
same force and effect as if executed and de¬ 
livered prior to said dissolution, forfeiture, 
or suspension. 1921—574. 1 
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I 

REPLY BRIEF FOR PETITIONERS ! 

To properly evaluate the argument in the Commis¬ 
sioner’s brief, two preliminary observations are essen¬ 
tial. 

1. Each petitioner is held liable for an assessment 
pursuant to Section 280 of the Revenue Act of 1926 for 
the liability of a transferee of property, in respect of 
tax incurred by the Navarro Lumber Company, |a cor¬ 
poration long since dissolved. They contend their 1 , liabil¬ 
ity is barred from assessment by the limitations spjecified 
in said Section 280 under which the assessment ijs pro- 
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posed. Speaking of those limitations in the case of 
Phillips v. Commissioner, 283, U. S. 589, Justice Bran- 
deis said: 

“The detailed limitation periods specified in Sec¬ 
tion 280 evidence the intention that they alone shall 
be applicable to the proceedings therein author¬ 
ized. 1 ” 

The Section (280) is not mentioned in the Board’s 
opinion under review. The Commissioner’s brief does 
not argue against its application or rely upon any of its 
provisions. Instead, his brief urges the court to con¬ 
sider other provisions of law; in fact the brief entirely 
ignores Section 280 except to mention one of its provi¬ 
sions in the opening of its argument. Such obvious om- 
missions and avoidance of “the detailed limitation pe¬ 
riods specified in Section 280,” which Justice Brandeis 
says “evidence the intention that they alone shall be ap¬ 
plicable to the proceedings therein authorized,” disclose 
misleading error in the Commissioner’s argument, and 
arbitrariness in the conclusion of the Board. 

2. The Commissioner’s brief mentions these separate 
and independent entities: (1) the Navarro Lumber 
Company—a corporation dissolved in 1922, (2) the three 
Trustees for the stockholders and creditors of that dis¬ 
solved corporation—a fiduciary created by a judicial de¬ 
cree pursuant to a California statute, and (3) each of 
the two petitioners—each a transferee of the dissolved 
corporation; but the Commissioner’s brief seems to refer 
to (1) and (2) as if either or both were “the taxpayer.” 
The Commissioner’s brief is thus ambiguous for the 
same reason as is the Board’s opinion under review. 

The Revenue Acts do not thus confound those separate 
entities. Instead, they carefully recognize and appoint 
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each a separate and independent taxpayer. |Each has 
all of the rights, liabilities and attributes of a taxpayer. 
Each such taxpayer has his own periods of limitation 
for assessments against him, and each may alter those 
periods by the same means that are open to any other 
taxpayer, such as by a consent in writing, or b>^ filing an 
appeal with the Board of Tax Appeals; but no authority 
has ever yet suggested that some one else may [do so for 
him without his authority or a mandate of law. It is 
therefore always essential to know r who is referred to 
when one speaks of “the taxpayer” and of pbriods of 
limitation for assessment which connote a particular 
person. It was for this reason that Circuit Ju<|lge Man- 
ton of the Second Circuit said in the case of Commis¬ 
sioner v. Oswego Falls Corporation, (C. C. A. 2d) 71 
Fed. (2d) 673:* 

“Section 280 (c) identifies the taxpayer whose 
period of limitation must expire within pne year 
prior to the mailing of the notice of liability. It is 
the corporation that incurred the taxes and from 
whom thev would be collectible if its existence had 
not terminated. ” ! 

I 

I 

Herein, only the Navarro Lumber Company I answers 
that description. It is thus identified in the pleadings 
and in the Commissioner’s notices at the root iof these 
proceedings. It was a California corporation Until dis¬ 
solved in 1922. If it had not been dissolved the tax 
would be collectible from it, within the period established 
bv it or the statute. The fact should now be clear that 
when the Commissioner’s brief argues that the period 
of limitation was suspended, without identifying the tax¬ 
payer whose period he is thinking of, the argument is 
ambiguous. 

The Commissioner’s brief must therefore stand ex- 
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amination in the light of the principles established by 
the authorities: (1) on authority of Justice Brandeis for 
the Supreme iCourt, “the detailed limitation periods 
specified in Section 280”, and “they alone, shall be ap¬ 
plicable” in determining whether the liability of the 
petitioners is barred from assessment under that Sec¬ 
tion; (2) on authority of Presiding Judge Manton for 
the U. S. Circuit Court of Appeals for the Second Cir¬ 
cuit, “the taxpayer whose period of limitation must ex¬ 
pire within one year prior to the mailing of the notice 
of liability” to the petitioners herein, is identified by 
paragraph (c) of Section 280 as “the corporation that 
incurred the taxes and from whom thev would be col- 
lectible if its existence had not terminated”; and in the 
case at bar that taxpayer is indisputably the Navarro 
Lumber Company; and therefore (3), on authority of 
the mandate clearly expressed in said paragraph (c) of 
Section 280, the period of limitation whose expiration 
started the running of the one year within which the 
liability of the petitioners at bar might be assessed, is 
the period of limitation which either the statute or the 
Navarro Lumber Company established for itself in re¬ 
spect of the involved tax, and by which it w’ould be bound 
if its existence had not been terminated. Clearlv, it 
would be bound by all action taken by itself or by its 
authority, but equally obvious wre submit, it w’ould not 
be bound by an appeal or any other act not taken or or¬ 
dered by it, but begun and consummated after its death 
by trustees of its stockholders and creditors, who suc¬ 
ceeded to its estate by a decree of Court; and therefore 
(4), on authority of the proposition of law’ and fact, that 
since the Navarro Lumber Company w’ould not be bound 
by the appeal in Docket No. 3319 if it had not been dis¬ 
solved but w r as in existence today, and for the reason 
that it did not make or order it, the appeal is therefore 
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not an appeal by that Company as claimed and exclu¬ 
sively relied on by Commissioner in his pleadings; and 
therefore (5), the Commissioner having thus i failed to 
sustain his plea that Navarro Lumber Company filed 
the appeal in “Docket No. 3319,” the petitioners should 
prevail on their prima facie showing that the periods of 
limitation which would be binding on the Navatrro Lum¬ 
ber Company if its existence had not been terminated, 
expired not later than in March, 1926 and therefore 
more than one year before the notices of liabilitv were 
mailed to these petitioners in 1929. 

Section 280 (b) (1) provides in effect that suc;h notices 
must be mailed within one year after the expiration of 
the periods of limitation on assessment of the thx which 
would be binding on the Navarro Lumber Corjnpany if 
its existence had not been terminated. 

REPLY TO COMMISSIONER’S ARGUMENT ON THE BAR 

OF LIMITATIONS 

I 

I 

j 

The Commissioner’s contentions are (p. 10) :| 

“1. The deficiency notices were mailed to the 
transferees, the petitioners herein, within one year 
after the final decision of the Board in thd* appeal 
known as Docket No. 3319, so it resolves itself into 
the question of whether the appeal in Docket No. 
3319 suspended the statute of limitations as pro¬ 
vided bv Section 277 (b) of the Revenue! Act of 
1926.” ' I 

The cited Section 277 (b) of the 1926 Act provides: 

“the running of the statute of limitation?! * * * 
shall (after the mailing of a notice under Subdivi¬ 
sion (a) of Section 274) be suspended * * t;” 

and the subdivision (a) of Section 274 of the 1^26 Act 
provides: I 

i 

I 

o 






“If in the case of any taxpayer the Commissioner 
determines that there is a deficiency in respect of the 
tax imposed by this title, the Commissioner is au¬ 
thorized to send notice of such deficiency to the tax- 
payer * *! * (and) within 60 days the taxpayer 
may file a,petition with the Board of Tax Appeals.” 

But what elves that state of law in the 1926 Act anv 
consequence here? In the case at bar the Commissioner’s 
brief says (2d par. p. 13): 

“the deficiency notice to the Navarro Lumber Com¬ 
pany was tnailed, and the appeal to the Board taken, 
under the provisions of the prior Revenue Act of 
1924.” 


That notice was authorized by Section 280 of the 
1924 Act, and it stated that an appeal might be 
taken to the Board pursuant to Section 274 of that 
1924 Act (R. p. 68-69). The provisions of those 
Sections of the 1924 Act were expressly reserved 
when most of the Act was repealed by the superseding 
Act of 1926. (Section 1200 (a) and (b). Act of 1926, ap¬ 
pendix.) Those Sections 274 and 280 of the prior 1924 
Act are still the basic law of the appeal that was filed 
with the Board of Tax Appeals on April 11, 1925, and 
which is herein called “Docket No. 3319.” The Board of 
Tax Appeals had then been recently formed pursuant 
to Section 900 of the 1924 Revenue Act enacted June 
2, 1924. (43 St at. L. 253, C. 234). The Board heard that 
appeal in Docket No. 3319 on June 22 and 23, 1925, but 
did not promulgate its decision until February 13, 1928. 
(See Pet. Br. pp. 9-12). Therefore, the appeal in Docket 
No.3319 had been filed,heard,and submitted to the Board 
for decision more than eight months before the 1926 Act 
on which the Commissioner relies was enacted. (Enacted 
February 26,1926). To that extent, the appeal in Docket 
No. 3319 was :(as stated in the Commissioner’s brief) 
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pending before the Board when the 1926 Act jwas en¬ 
acted. | 

j 

But when the Commissioner savs 4 ‘the legal effect of 
such appeal is governed by the provisions of tlje latter 
Act” (1926) he implies something that is not warranted 
by the law he quotes from, or by his cited casek as we 
will later show in detail. ! 

The Commissioner’s brief then says of the j Act of 
1926 (p. 13): " j 

i 

“Section 283 (b) provides that if an ‘appeal is 
pending before the Board at the time of thq enact¬ 
ment of the Act, the Board shall have jurisdiction 
of the appeal’ and that ‘the powers, duties, rights, 
and privileges of the Commissioner and of the per¬ 
son who has brought the appeal, and the jurisdic¬ 
tion of the Board and of the courts, shall be deter¬ 
mined * * * in the same manner as provided in sub¬ 
division (a) of” j 

Section 283; but the brief implies error when it, adds: 

“Section 283 (a) provides that the tax<ts due 
under the prior acts shall be determined, assessed 
and collected, and be subject to the same provisions 
and limitations as in the case of a deficiency due 
under the Revenue Act of 1926.” 

And from that statement the Commissioner reaches 
this obviously unwarranted and, as we will show, fotally 
erroneous conclusion (p. 14): I 

“Thus it will be seen that the appeal in Rocket 
No. 3319 was subject to the limitations provided in 

Section 277 (b) of the Revenue Act of 1926.’f 

| 

That statement implies error. Section 277 (b) 0f the 
Revenue Act of 1926 does not place any limitatiojns on 
any appeals. It has no bearing on the appeal in Docket 
No. 3319 which was filed, heard, and submitted for; deci¬ 
sion under the prior 1924 Act. We will demonstrate 
that fact. I 









Section 283 (b) of this 1926 Act, as we have already 
seen, merely brings within the jurisdiction of the Board 
under the 1926 Act, the person who brought that appeal 
that was pending before the Board when it was enacted. 
Section 283 (a) on which the Commissioner also relies, 
expressly states that it is concerned only with deter¬ 
minations of tax by the Commissioner after the enact¬ 
ment of the 1926 Act on February 26, 1926. 

The Section provides: 

“Sec. 283 (a) If after the enactment of this Act 
the Commissioner determines that any assessment 
should be made in respect of any income, war- 
profits, or excess-profits tax imposed by the Rev¬ 
enue Act of 1916, the Revenue Act of 1917, the 
Revenue Act of 1918, the Revenue Act of 1921, or 
the Revenue Act of 1924, or bv any such Act as 
amended, the Commissioner is authorized to send 
by registered mail to the person liable for such tax 
notice of the amount proposed to be assessed, which 
notice shall, for the purposes of this Act, be con¬ 
sidered a notice under subdivision (a) of Section 
274 of this Act. In the case of anv such determina- 

mt 

tion the amount which should be assessed (whether 
as deficiency or as interest, penalty, or other addi¬ 
tion to the tax) shall, except as provided in sub¬ 
division (d) of this section, be computed as if this 
Act had not been enacted, but the amount so com¬ 
puted shall be assessed, collected, and paid in the 
same manner and subject to the same provisions 
and limitations (including the provisions in case 
of delinquency in payment after notice and demand 
and the provisions prohibiting claims and suits for 
refund) as in the case of deficiency in the tax im¬ 
posed by this title, except as otherwise provided in 
Section 277 of this Act.” 

Obviously those provisions do not have any effect 
whatever on a notice of tax determination mailed more 
than one year before their enactment, and from which 
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an appeal was filed, and which appeal was also heard 
and submitted for decision before their enactment, as 
in the case of the notice and appeal in Docket No. 3319. 

Of his contrary interpretation the Commissioner says 
(p. 14): i 

I 

j 

“The correctness of this interpretation is further 
evidenced by Section 277 (b) of the Revenue Act of 
1926, as amended by Section 504 of the Revenue 
Act of 1928, which provides that if an Appeal is 
placed on the docket of the Board, the period of 
limitations is suspended until the decision of the 
Board becomes filial and for 60 days thereafter.” 


But we have already quoted that Section 277i (b) and 
have shown its scope is limited to proceeding^ arising 
from notices mailed after enactment of the 1926 Act, and 
that it has no effect whatever in a proceeding pending 
when that Act was enacted, as was Docket 33|9 which 
was founded on a notice mailed a whole year before the 
1926 Act was enacted. Being thus totally inapplicable to 
Docket 3319, this Section 277 (b) of the 1926 4-Ct gains 
nothing here from its amended phrasing by Section 504 
in the 1928 Act. Moreover, the scope of the latter sec¬ 
tion (504) is by Section 277 of the 1926 Act which it 
amends, limited to notices sent under the 1926 -^ct, and 
is limited further to proceedings based on sue!} notices 
in cases wherein the period of limitation on assessment 
of the tax had not expired when the 1928 Act was enacted 
on May 29, 1928. In the case at bar the proof is that the 
period of limitation for assessment of the tax expired 
not later than in March, 1926, (Pet. Br. p. 5) if the 
appeal in Docket 3319 was not by the Navarro Dumber 
Company, and the Commissioner’s brief conceded it was 
not. (p. 12) 

i 

The Commissioner’s brief says (p. 16): 




“A case squarely in point with the instant case, 
and which we think is controlling, is that of Amer¬ 
ican Equitable Assur. Co. of Neiv York v. Helvering , 
supra.” (68 Fed. 2d. 46, C. C. A. 2d.) 


Let us examine that American Equitable case and see 
if it is ‘‘squarely in point with the instant case?” The 
decision reviews and affirms a prior decision of the 
Board of Tax Appeals reported at 27 B.T.A. 247. In it 
the Board dealt with the liability of a transferee for tax 
incurred by a corporation, but let us compare other facts 
and law in that case with those in the case at bar. The 
Board found in that case (1) that the basic tax was in¬ 
curred for 1922—under the Revenue Act of 1921, 
whereas in the case at bar it was incurred for 1919 and 
1920 under the Revenue Act of 1918 (R. 68-69, Br. p. 
9-10); (2) in that case the Commissioner mailed his 
notice of the tax deficiency to the transferor-Corporation 
in 1927 and therefore under the provisions of Sections 
283 (a) and 274 (a) of the then reigning Act of 1926, 
tchereas in the case at bar the notice was mailed in 1925 
under Section 274 of the 1924 Act and by authoritv of 
Section 280 thereof (Same citations; law in appendix ); 
(3) in that case the appeal to the Board from the Com¬ 
missioner’s notice to the taxpayer was taken pursuant 
to Section 274 (c) of the Act of 1926 under authority of 
Section 2S3 (a) of that Act, after the Board’s original 
jurisdiction had been enhanced by further grants in 
Sections 283 and 900 of that 1926 Act, whereas in the 
case at bar the appeal was taken pursuant to Section 
274 of the 1924 Act, and it therefore invoked onlv the 
original jurisdiction of the Board under Section 900 of 
said 1924 Act (R. 69-79, Pet. Br. 11-12, Law in Appen¬ 
dix) ; (4) in that case the hearing by the Board and its 
submission for decision, were in 1929 during the reign 
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of the still later Revenue Act of 1928, whereas iif the case 
at bar the hearing and submission were in June of 1925 
during the reign of the original 1924 Act; (5^ in that 
case the decision was promulgated under the }92S Act, 
and it abated and dismissed the proceeding for lack of 
jurisdiction, whereas in the case at bar the Board ac¬ 
cepted jurisdiction and rendered a decision on tliie merits 
during the reign of the 1926 Act (10 B.T.A. 690, Pet. Br. 
12); (6) in that case the notice of liability to the jransfer- 
ees was mailed after enactment of the 1928 Act qnd while 
the proceeding previously taken from the notice to the 
transferor ivas pending on the docket of the BOard and 
awaiting decision, whereas in the case at bar the notices 
of liability to the petitioner-transferees were alsb mailed 
after enactment of the 1928 Act hut not while $ny pro¬ 
ceeding was pending before the Board. The proceeding 
taken in Docket No. 3319 from the notice to the trans¬ 
feror had been closed eleven months earlier by a deci¬ 
sion of the Board. (Pet. Br. pp. 12-14.) j 

It should be now apparent that in the American Equit¬ 
able case the Board and the Court very propeHv held 
it was governed by Sections 277 and 280 and ^11 other 
provisions of the 1926 Act under which it arbse, and 
by Section 504 and all other applicable provisions 
of the 1928 Act which was enacted before the appeal was 
heard or jurisdiction refused by the Boarcjl. The 
Board’s conclusion was: I 

I 

1 

“In view of these statutes ( referring to Sections 
277 and 280 of the 1926 Act and 504 of the 1928 
Act ) it is clear that the statute had not rup in the 
instant proceeding, because the deficiency nptice to 
petitioner was sent before the dismissal of the 
Norwegian Atlas proceeding. Wayne Body Corp ., 
22 B.T.A. 401 Cf. Wells-Elkhorn Coal Co ., 27 B.T.A. 
198.” ! 




For the same reason it is equally clear that a contrary 
conclusion follows from the contrary and totally dif- 
ferent state of fact and law in the case at bar. It can¬ 
not be said of this case arising and heard under 
the 1924 Act, that it is in any degree controlled by the 
Court’s decisipn made in the American Equitable case 
arising under the radically different provisions of the 
superseding Act of 1926. Indeed, Section 283 of the 
1926 Act on which the Commissioner's brief relies in his 
effort to show that Docket Xo. 3319 is ruled exclusively 
by the 1926 Act, expressly orders that all proceedings 
taken in that docket after enactment of the 1926 Act 
shall be governed by the provisions of the 1924 Act. 
For proof, consider the Commissioner's assessment of 
the tax for 1919 against the Navarro Lumber Company 
in December, 1925, after the appeal in Docket Xo. 
3319 had been heard and submitted for decision 
(R. 79, Pet. Br. p. 12); and observe the provi¬ 
sion in Section 283 (k) of the Revenue Act of 1926 that 
4 ‘all proceedings after the enactment of this Act shall 
be the same as under the Revenue Act of 1924 as 
amended by this Act, except” et cetera. The 1924 Act 
was not amended bv the 1926 Act, but was largely re- 
pealed and superseded by it. See Section 1200 in the 
1926 Act in the appendix. The “exceptions” are with¬ 
out bearing here—see Sec. 283 (A*) of 1916 Act in the 
appendix. 

However correct the Commissioner’s brief mav be in 
saying (p. 18): 

“It cannot be denied that there was an appeal 
tiled with the Board in the name of and on behalf 
of the taxpayer, the Navarro Lumber Company;” 

that statement sponsors error when the brief continues, 
and says (p. 18): 
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“It is equally true that the effect of the appeal 
is to be governed by the pertinent provisions of the 
Revenue Act of 1926. Under the provisions of Sec¬ 
tions 274 (a) and 277 (b) of such Act the statute of 
limitations are suspended until 60 days $fter the 
final decision of the Board/’ 

j 

That appears to be error, for we have shown j(l) that 
the appeal (Docket No. 3319) was filed and heard and 
submitted under the 1924 Act; (2) that the tax for 1919 
was assessed after the hearing but in 1925 and before 
the 1926 Act was enacted (R. 79); and (3) that the 
1926 Act on which the Commissioner relies, repeals the 
1924 Act, but expressly reserves in life its provisions 
leading to the appeal in Docket No. 3319 (Sec. 11200, Act 
of* 1926, appendix): and (4) that in the foregoing cir¬ 
cumstances Section 283 (k) of the 1926 Act expressly 
states that the appeal in Docket No. 3319 shall continue 

to be governed bv the 1924 Act under which it \i’as filed 
. * 

and submitted for decision. 

The 1926 Act provisions 274 (a) and 277 (b) on 
which the Commissioner relies, expressly apply only 
to cases in which the Commissioner determines tax, 
and mails deficiency notices after the enactment of 
tlie 1926 Act on February 26, 1926. The notice of 
his determination of tax that was appealed from in 
Docket No. 3319, was mailed a year earlier in February 
1925, and the appeal had been heard and submitted for 
decision <? months before that 1926 Act was enacted. 

The provisions of the 1924 Act had been Already 
invoked, and they had established and imposed all 
of the legal effect of the sending of the notice, and 
of the filing of that appeal long before the j enact¬ 
ment of those provisions in the 1926 Act on whjich the 
Commissioner relies; and nothing in the 1926 Act alters 
or amends or supersedes the legal effect of tho^e 1924 
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Act provisions on Hie notice and appeal in Docket No. 
3319; but instead, the 1926 Act specifically preserves 
them and their legal effect (Sec. 1200, 192G Act , appen¬ 
dix) and it expressly provides that they shall continue 
to govern proceedings such as those in Docket No. 3319 
which had been heard and submitted, and were awaiting 
promulgation of the Board’s decision when the 1926 Act 
was enacted. 

Continuing, the Commissioner says (p. 18): 


“The deficiency notices to the transferees, the 
petitioners herein, were mailed within one year 
after the final decision of the Board in Docket No. 
3319, and for that reason the statute of limitations 
has not expired." 


No, the final decision of the Board in Docket No. 3319 
is of no consequence whatever in determining whether 
the statute of limitations had expired before the notices 
were mailed to the transferees. Such a decision does 
not determine when the statute of limitations expires in 
any case. Moreover, the Y. S. Supreme Court (Justice 
Brandeis in the case of Phillips , supra) says that only 
the limitation periods provided in Section 280 may de¬ 
cide when the one year prescribed for the mailing of 
the notice of liability to these petitioners began and 
expired. That Section is not concerned with the deci¬ 
sion of the Board on the appeal of the trustees in Docket 
No. 3319. Section 280 was enacted in the 1926 Act sim¬ 
ultaneously with Sections 274 and 277 and 283 on which 
the Commissioner relies. All of said Sections are ex¬ 
pressly barred from affecting Docket No. 3319 by para¬ 
graphs (j) and (k) of said Section 283: and they are 
further barred by the cited decision of the Supreme 
Court by Justice Brandeis in the case of Phillips, supra. 
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Dissolved Corporations 


The Commissioner cites a line of authorities to sus- 

i 

tain his contention that persons authorized to 'liquidate 
the affairs of a dissolved corporation may execute valid 
waivers to extend the period of limitation fof assess¬ 
ments against such dissolved corporations. In every 
cited case except those of McPherson v. Commissioner, 
54 Fed. (2d) 751, and Morning Sun Publishing Co. v. 
Commissioner, 31 B.T.A. 356, the authority to execute 
the waivers was conferred on the dissolved corporation 
by the State statutes. If those cases of McPherson and 
Morning Sun are in conflict with the petitioners’ con¬ 
tentions, and we do not think they are, those cjecisions 
may not be followed in view of Crossman v. Tf iriendn 
Water Co., 150 Cal. 575 (Pet. Br. p. 36) without violat¬ 
ing the mandate of the supreme Court in Balkaml v. Iron 
Co., 154 U. S. 277, and in Fairfield v. County of Gallatin, 
100 U. S. 47, and in Justice Holmes’ decision! in the 
California case of C. S. v. Robbins, 269 II. S. 315,—all 
to the effect that the cited Crossman. decision lj/y Cali¬ 
fornia’s highest court interpreting its own statejof law, 
is binding on all federal jurisdiction. (Pet. r. pp. 
35, 37-38.) 

Furthermore, in California Iron Yards v. Commis¬ 
sioner, 47 Fed. 2d. 514, the same circuit court which 
decided the McPherson case indicates that it wou|d have 
reached a different conclusion had an appeal bpen in¬ 
volved therein instead of a waiver. In Oklahoma Na¬ 
tural Gas Co. v. Oklahoma, 273 U. S. 257, Chief Justice 

.i 

Taft dismissed litigation abruptly when it appeared 
that the corporation plaintiff had been dissolved in a 
state of law which, like the California statute in the case 
at bar, did not expressly provide for a eontinuajnce of 
the corporation’s existence, and he did so despite a 
stipulation by both parties at interest that the suit 




might continue to judgment. All of the foregoing au¬ 
thorities are cited in our main brief. 

The Commissioner argues that State statutes regu¬ 
lating the activities or terminating the life of a cor¬ 
poration must yield to the paramount power of Congress 
to grant the corporation the right to make a waiver 
or to take an appeal under the Revenue Acts. 
The Commissioner seems to have overlooked the fact 


that in the “waiver'’ case on which he relies, California 
Iron Yards, supra, his statement is conditioned by “so 
long as the corporation retains its status as a tax¬ 
payer.” It was the case of a corporation whose char¬ 
ter and rights were merely suspended for non- 
compliance with State law, and the court (C.C.A., 9th 
California Circuit) very carefully distinguished its 
plight from the very different status of California cor¬ 
porations dissolved under the state of law which at¬ 
tended the Xavarro Lumber Company. For the same 
reasons the decision bv the same Court in the case of 


another suspended corporation. Great Western Power 
Co. of California v. Bernard, 29 Fed. 952, relied on by 
the Commissioner, is equally inapplicable. 

The Commissioner’s brief continues (page 21): 


“There; is still another independent and controll¬ 
ing reason whv the statute of limitations for assess- 
ment against the petitioners has not expired. Peti¬ 
tioners, as trustees in liquidation, tiled an appeal 
with the Board of Tax Appeals for or in behalf of 
the Xavarro Lumber Company, and prosecuted such 
appeal to a final conclusion. Disregarding, for the 
time being, the legal effect of such appeal, if teas 
effect ire for the purpose of staying the assessment 
of the ta.r against the taxpayers. Because of such 
appeal f the Commissioner was prohibited from mak¬ 
ing the assessment 
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The facts in Docket No. 3319 dispute those conclusions. 
Regardless of its legal effect, the appeal from |he notice 
to the Navarro Lumber Company did not stajy the as¬ 
sessment of the tax “against the taxpayer, C and the 
Commissioner was not prohibited from making the as¬ 
sessment, as proven by the fact that the tax determined 
in that notice and appealed from in Docket No. j3319, was 
in fact assessed after the appeal was filed an<i after it 
was heard and submitted to the Board for decision. (R. 
79, par. 9.) 

Regardless of whether it was appealed fron^ or not, 
the 1924 Act under which the notice in Docket No. 


3319 was mailed (R. 68-69, par. 6), did not 


restrain 


the Commissioner from sending further notices^ or from 
assessing the tax against whom and when he pleased. 
No such restrictions were ever known to the jRevenuc 
Acts until the 1926 Act was enacted, and afteij the ap¬ 
peal in Docket No. 3319 had been heard and submitted 
for decision. In the 1926 Act those restrictions were 
necessary counterparts of its new provisions (1) making 
such notices absolutely final and conclusive in lajw if not 
appealed from (Section 274); and (2) makingj the de¬ 
cisions of the Board of Tax Appeals in all casbs heard 


and submitted after its enactment equally final except 
as altered upon review by this Court or a U. S.i Circuit 
Court of Appeals, or the Supreme Court. j 

ESTOPPEL i 


The Commissioner’s brief says (p. 21): I 

“Petitioners by filing the appeal obtained a more 
deliberate consideration of the question of jthe tax 
liability of the Navarro Lumber Company, 'sjvith re¬ 
sultant benefit to themselves as transferees, and 
they ought not to be permitted to say that spch ap¬ 
peal did not suspend the statute of limitations.” 

17 




These petitioners are here as individuals. As such 
they had nothing to do with the filing of that appeal in 
Docket Xo. 3319. Neither of these petitioners obtained 
“a more deliberate consideration of the tax liability of 
the Navarro Lumber Company” through the filing of 
that appeal. Neither of them have ever claimed or been 
entitled to any benefit from it. Indeed that appeal did 
not decide anything that is or could be binding on these 
petitioners. They proved that fact in the instant pro¬ 
ceedings, by showing that the tax owing by the Navarro 
Lumber Company was very much less than was deter¬ 
mined by the Board in that appeal by the three trustees 
in Docket No. 3319. (Pet. Br. p. 15.) The Board’s deci¬ 
sion in that appeal under the 1924 Act (Docket 3319) 
is so lacking in finality in every respect that the courts 
have said of such appeals that they were little more 
than “a run for luck." As said bv the Board of Tax 
Appeals in A. V. Stegeman, 25 B.T.A., 949, quoting from 
Blair v. Curran , (CCA 1), 24 Fed. (2d) 390: 

“The hearing before the Board (under the pro¬ 
vision of the Revenue Act of 1924) was at that time 
little more than a preliminary skirmish, a run for 
luck. ’ ’ 

In that Blair case the Court said further that either 

party, if dissatisfied with the decision, could bring a 

Court action and trv the matter de novo. 

•> 

But upon enactment of the 1926 Act, the case in 
Docket Xo. 3319 fell squarely within its Section 283 (j) 
which denied a review of the Board’s decision bv the 
Courts, and granted the Commissioner one vear in 
which to sue the taxpayer for any tax disallowed by 
the Board. 

Under the 1926 Act all issues decided in appeals 
to the Board are res judicata. Under the 1924 Act 
the Commissioner was authorized to mail notice of 
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his tax determinations only to the taxpayer—-jmeaning 
the person ivho incurred the tax —and only tjhat tax¬ 
payer could appeal to the Board. Under Section! 283 (a) 
of this 1926 Act the Commissioner is (for the fiilst time) 
authorized to mail such notice to the person liable for 
the tax (whether or not he incurred the t^x) and 
such person may appeal to the Board. Keeping step 
with those changes in the law for the Commissiqner and 
the person to whom he sends his notice, paragraph (b) 
of said Section 283 gives the Board jurisdiction (for the 
first time) of the person who brought the appeal. In 
Southern Pacific Co ., 21 B. T. A. 990, the Board of Tax 
Appeals says that: j 


“In Myra Furst , 19 B.T.A. 471, the notice|to peti¬ 
tioner was mailed in 1927 after the Revenue Act 
of 1926 became effective. Consideration was given 
to section 283 (a) of that statute, by virtue of 
which it was said that ‘notice sent to any j person 
liable for a tax is to be considered equivalent to a 
notice of deficiency mailed to a taxpayer/ and since 
by section 221 (c) of both the 1924 and 1926 Acts 
the withholding agent or obligor on tax-free 
covenant bonds is expressly made ‘liable for the 
tax,’ it was held that the proceeding was witihin the 
jurisdiction of the Board. Thus, the existence of 
jurisdiction was based squarely on the proposition 
that by section 283 (a) of the 1926 Act a notice of 
liability to the ‘person liable for the tax’ was 
equally effective to establish jurisdiction as a 
notice of deficiency to a ‘taxpayer.’ Manifestly, 
this reasoning only extends as far as its basis. 
Section 283 (a) of the 1926 Act is expressly limited 
to notices given by the Commissioner ‘aftier the 
enactment of this Act,’ namely February 2d, 1926. 
There is no provision in the 1924 Act similar to 
section 283 (a) of the 1926 Act and no reason any¬ 
where for construing the 1924 Act as if it contained 
such a provision.” 
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(See also Lieberman’s Committee v. Commissioner, 
54 Fed. (2d) 527, C.C.A. 2, reversing the Board of Tax 
Appeals in 20 B.T.A. 313.) 


Section 283 (b) of the 1926 Act provides (as the Com¬ 
missioner says on page 13 of his brief) that if an appeal 
taken under the 1924 Act is pending before the Board 
at the time Of enactment of the Act (of 1926) 


“the powers, duties, rights, and privileges of the 
Commissioner and of the person who has brought 
the appeal ' r * shall be determined in the same 
manner as provided in Subdivision (a) of” the sec¬ 
tion (283). 


The Commissioner says those words mean that the 
legal etfect that followed upon the filing of all appeals 
taken under prior Acts, and which are still pending 
when those words were enacted in the 1926 Act, is to 
be superseded by the legal effect that would follow if the 
appeal had been filed after that Act was enacted. But 
those words of Section 283 (b) in the 1926 Act do not 
alter the previously existing legal etfect of any pending 
appeal . They expressly regulate only the rights et 
cetera t4 of the Commissioner and of the person who has 
brought the appeal." The only bearing of these pro¬ 
visions of Section 283 (b) on the appeal pending in 
Docket Xo. 3319 was to provide (in all events) that 
the Board shall have jurisdiction of it. Prior to that 
provision, the state of the law was such that the Board 
did not have jurisdiction in Docket Xo. 3319 because 
tlie appeal wlas not by the Xavarro Lumber Company 
to whom the Commissioner had addressed the notice 
appealed from. S. Hirsch Distilling Co.. 14 B. T. A., 
1073; Louisiana Naval Stores, IS B. T. A., 533 Lincoln 
Tank Co., 19 B. T. A., 310; First Bond & Mortgage Co.. 
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21 B. T. A., 1; Cocoa-Cola Bottling Co., 22 B. TL A., 686, 
revie wed-by-the-Board and acquiesced in by ihe Com¬ 
missioner; Grange National Bank, 22 B. T. A., 1209; 
Estate of S. S. Hunter, Inc., 26 B. T. A., 259. j 

But the Board accepted jurisdiction in Docket No. 
3319 and the Commissioner slept on his rights uptil exer¬ 
cise of the added power given him by the Act of 1926 had 
become barred bv the statute. When the 1926 Act was 

j 

enacted, he should have moved the Board to recognize 
the three Trustees as the person who had brojught the 
appeal in Docket No. 3319, and as also the persjon liable 
for any tax determined in that appeal, and in place of 
the Navarro Lumber Company to whom he had mailed 
the notice from which they had appealed. ThejBoard’s 
decision in that Docket No. 3319 was delayed so long 
that the case was open to such a motion for a^out two 
years after the 1926 Act was enacted. (See ]Rule 37, 
C. S. Board of Tax Appeals.) The three Trustees com¬ 
posed an indivisible fiduciary, a single taxpayer under 
the Revenue Acts, St. Louis Union Trust Cd., et al, 
trustees, 21 B. T. A. 76; but under the 1924 Act jin effect 
when their appeal was tiled, the fiduciary entity which 
they composed, could not invoke the jurisdiction of the 
Board of Tax Appeals by appealing from the Commis¬ 
sioner’s notice to the dissolved corporation because that 
notice did not determine a deficiencv against tlie trus- 
tees, Fred A. Hellenbush & ,J. G. Lippelman, 24 B. T. A. 
660. However, as such a fiduciary liable for the tax, 
its appeal pending in Docket No. 3319 brought ip within 
the jurisdiction of the Board upon enactment ]of Sec¬ 
tion 283 (b) in the Revenue Act of 1926. The jsavarro 
Lumber Company was dead and had no rightis to be 
•iffeoted thereby. 

The Commissioner’s comment on Section 504 of the 

i 

1928 Act goes only to confirm our preceding explanation 


I 

i 



of the changes effected by the 1926 Act, in respect of to 
whom the Commissioner might mail notice of his tax de¬ 
terminations, and who might file an appeal therefrom. 
The Section (504) provides (in effect) that if the period 
for assessment of the tax against the person who in¬ 
curred it or is liable for it, had not expired prior to en¬ 
actment of the 1928 Act on .1/a// 29, 1928, then “the run¬ 
ning of the statute of limitations provided” in Sections 
277 and 278 of the 1926 Act, 

“on the making of assessments * * * in respect of 
any deficiency, shall be suspended * * * and in 
any event, if a proceeding in respect of the defi¬ 
ciency is placed on the docket of the Board, until 
the decision of the Board becomes final, and for 60 
davs thereafter.” 

That Section 504 of the 1928 Act (in the appen¬ 
dix) amends Section 277 (b) of the 1926 Act but 
does not alter or disturb the provisions of the 1924 
Act which have always ruled the appeal in Docket 
Xo. 3319, and which are even now the law as to it, they 
having been reserved from the repeal provisions of the 
1926 Act for that very purpose. (Section 1200 (b), Reve¬ 
nue Act of 1926.) Moreover, that Section 504 is totally in¬ 
applicable in the case at bar, because the Commissioner's 
notice of tax determination (in Docket Xo. 3319) was 
mailed to the Xavarro Lumber Company whose basic 
period for assessment of the tax expired for 1919 on 
March 15, 1925, and for 1920 on March 8, 1926 (Pet. 
Br. p. 5); and the running of these periods of limitation 
on assessment of the tax against that Company was not 
suspended, nor were these periods otherwise extended by 
any consent or waiver or appeal made by or with the con¬ 
sent or authority of the Xavarro Lumber Company. The 
waiver and the appeal in Docket Xo. 3319 were by the 
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trustees who composed a successor fiduciary entity 
which, as we have shown, was itself a taxpayer liable 
under the Revenue Act of 1926 as the person liable for 
the tax , and that Act brought it within the jurisdiction 
of the Board as the person who has brought thi> appeal. 
(See Section 281, Act of 1926, in appendix.) j 

The Commissioner concedes that the three trustees of 
the stockholders and creditors of the Navarroi Lumber 

i 

Company filed the appeal in Docket No. 3319] but he 
says that the two of those three trustees who jare now 
at bar as individuals, ought not to be permitted to say 
that the appeal in Docket No. 3319 did not expend the 
period for assessment of tax against the Navarfo Lum¬ 
ber Company. These petitioners did not, by tjie filing 
of that appeal obtain 

j 

“a more deliberate consideration of the question of 
the tax liability of the Navarro Lumber Company, 
with resultant benefit to themselves as transferors” 

as claimed by the Commissioner (p. 21). Instead 
these petitioners litigated the Navarro Lumber Com¬ 
pany’s tax liability in this transferee proceeding' They 
proved herein that the Board’s determination oj tax in 
that docket No. 3319 was greatly excessive, but they 
have pleaded that their liability for the lesser tax due 
from that company as determined in this transferee pro¬ 
ceeding, is barred from assessment by Section 280 under 
which it is proposed.” 

Will this Court say in effect, that although thje Com¬ 
missioner is barred bv statute from assessing the lia- 
bility of these petitioners, he may rely ou estoppel for 
power to violate the statutory prohibition that rejstrains 
him? We respectfully say that we think the Court will 
not do that. ! 

There is no element of estoppel in this case. ! All of 
the cited cases on which the Commissioner relics dis- 

i 
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close intentional deception. In the appeal of Howard 
Sheep, 1 B.T.A., 966, five elements are held essential to 
support estoppel: (1) a false representation of ma¬ 
terial facts, (2) made with knowledge of the facts, (3) 
made to one who is permissibly ignorant of the facts, 
(4) made with the intention that it be acted on, and (5) 
it must have been acted on to the damage of the one 
relying on it. Elements (1), (4) and (5) arc explained 
in Ohio Brass Company, 17 B.T.A., 1199, which has been 
formally acquiesced in by the Commissioner. The 
Board there observes that the false representation (2) 
must be as to a fact and does not include opinion as to 
the law. Not one of those 5 essentials of estoppel is 
present in the appeal by the trustees in Docket 3319, 
or in the appeals of these transferees. The record in 
Dockets 3319 and in these appeals is weighted with 
repetitious proof that there has been no withholding of 
any facts whatever at any time, and no change in any 
position claimed or on which the Commissioner has 
relied. 


Contrarv to the Commissioner's claims, neither the 


three trustees, nor either of the two petitioners at bar, 
have ever sought to secure any extenuation or relief 
for themselves via the appeal that was filed in Docket 
No. 3319. They have striven always (and only) to 
simply disclose to the authorities all facts in their pos¬ 
session and retire. The filing of the appeal in Docket 
3319 wherein these petitioners appear as 2 of 3 trustees, 
did not prohibit the Commissioner from assessing the 
tax that was involved therein, nor did it restrain him in 


the slightest degree. This is proven by his unham¬ 
pered assessment of the tax for 1919 against the Na¬ 
varro Lumber Company in December, 1923, after the 
Board of Tax Appeals had heard the appeal in Docket 
No. 3319. and after both himself and the Board were 
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thereby fully advised of every fact shown in thq present 
record of the case at bar. 

We are not here concerned with the validity of jany past 
act but have only to determine who filed the aippeal in 
Docket No. 3319 on which the Commissioner relies. We 
respectfully submit that it is not an appeal by |the Na¬ 
varro Lumber Company. Only an appeal by that Com¬ 
pany could suspend its bar of limitations in accord with 
the exclusive requirements of paragraph (c) of Section 
280 so as to make the notice of liability to th^se peti¬ 
tioners timely. The Commissioner concedes that it is 
not an appeal by that company. The liability notices to 
the petitioners were about three years late. The pro¬ 
posed assessments were barred when the notices were 
mailed. The decision and orders of the Board ! of Tax 

i 

Appeals should be reversed. j 


REPLY TO THE COMMISSIONER’S ARGUMENT ON 

INTEREST QUESTION 

The petitioners contend that there is no authority for 
assessment of interest on the liabilitv of a transferee. 
(Pet. Br. pp. 43-48.) The tax of the Navarro Lumber 
Company, including all interest, was assessed fbr 1919 
($13,568.75) in December 1925, and for 1920 ($44,j>89.44) 
in March 1928. (R. 79.) At the Board hearing on June 
0, 1932, a stipulation was filed which fixed the liability 
of the Navarro Lumber Company in respect of j which 
these petitioners are held liable, as $13,568.75 fojr 1919 
and $17,630.97 for 1920 (R. 5, 81). In other woijds, on 
that date, June 6, 1932, payment of the sum ofi those 

i 

two amounts would have discharged all liabilitv of 

Navarro Lumber Company. Therefore, even f the 

Commissioner’s contention that interest mav be as- 

•» 

sessed on transferee liability is correct (and in our main 
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brief ive have shown it is not correct ) such interest can 
not in any event be due for any period prior to said 
June 6, 1932: for on that date the total liability of the 
corporation—transferor was $13,568.75 plus $17,630.97; 
and since the liability of a transferee can never be more 
than would be due from the transferor, it follows that 
the total liability of these two transferees as of June 
6, 1932 cannot be more than tlie sum of those two 
amounts then owed by the transferor corporation. 

As shown in our main brief, tlie Board erred in law 
when it ordered interest on the petitioners’ transferee 
liability, and (as shown above) it errs in any event 
when it calls for interest from February 26, 1926, in¬ 
stead of from June 6, 1932. 

Respectfully submitted, 

Abram R. Servex, 
Attorney for the Petitioners , 

1422 F Street, X. W. 

Washington, D. C. 

Of Counsel 

James P. Quigley. 

43 Cedar Street, 

New York Citv. 

Yarch 5, 1935. 


26 











APPENDIX 


REVENUE ACT OF 1924 
[43 Stat. L 253, C. 234.] 

Enacted June 2, 1924. 

Deficiency in Tax 

Sec. 274 (a) If, in the case of any taxpayer, the!Com¬ 
missioner determines that there is a deficiency in re- 
spect of the tax imposed by this title, the taxpayer, ex¬ 
cept as provided in subdivision (d), shall be notified of 
such deficiency by registered mail, but such deficiency 
shall be assessed only as hereinafter provided, \\ithin 
00 days after such notice is mailed the taxpayer! may 
file an appeal with the Board of Tax Appeals Estab¬ 
lished bv Section 900. i 

%■ 

Period of Limitation Upon Assessment and Collection 

of Tax ! 

I 

Sec. 277 (a) (2) The amount of income, excess- 
profits, and war-profits taxes imposed by the Act, en¬ 
titled “An Act to provide revenue, equalize duties; and 
encourage the industries of the United States, and for 

1 i 

other purposes,” approved August 5, 1909, the Act en¬ 
titled “An Act to reduce tariff duties and to provide 
revenue for the Government, and for other purposes,” 
approved October 3, 1913, the Revenue Act of 191Gj, the 
Revenue Act of 1917, the Revenue Act of 1918, anjd by 

anv such Act as amended, shall be assessed within! five 
• | 
years after the return was filed, and no proceedirp? in 

court for the collection of such taxes shall be bEinm 

after the expiration of such period. 




Sec. 277 (h) The period within which an assessment 
is required to be made by subdivision (a) of this section 
in respect of any deficiency shall be extended (1) by 60 
davs if a notice of such deficiency has been mailed to 

V * 

the taxpayer under subdivision (a) of Section 274 and 
no appeal has been filed with the Board of Tax Appeals, 
or, (2) if an appeal has been filed, then by the number 
of days between the date of the mailing of such notice 
and the date of the final decision by the Board. 

Taxes Under Prior Acts 

Sec. 280. If after the enactment of this Act the Com¬ 
missioner determines that any assessment should be 
made in respect of any income, war-profits or excess- 
profits tax imposed by the Revenue Act of 1916, the 
Revenue Act of 1917, the Revenue Act of 1918, or the 
Revenue Act of 1921, or by any such Act as amended, 
the amount which should be assessed (whether as defic¬ 
iency or as interest, penalty, or other addition to the 
tax) shall be computed as if this Act had not been en¬ 
acted, but the amount so computed shall be assessed, col¬ 
lected, and paid in the same manner and subject to the 
same provisions and limitations (including the provi¬ 
sions in case of delinquency in payment after notice and 
demand) as in the case of the taxes imposed by this 
title, except as otherwise provided in Section 277. 

Title IX —Board of Tax Appeals 

Sec. 900 (c) The Board and its divisions shall hear 
and determine appeals filed under Sections 274, 279, 
308, and 312. * * • 
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REVENUE ACT OF 1926 
[44 Stat. L., P. 2, 9, C. 27] ! 

Enacted February 26, 1926 j 

! 

Deficiency in Tax 

Sec. 274. (a) If in the case of any taxpayer, thej Com¬ 
missioner determines that there is a deficiency in respect 
of the tax imposed by this title, the Commissioner is au¬ 
thorized to send notice of such deficiency to the tax- 

* i 

payer by registered mail. Within 60 days after such 
notice is mailed (not counting Sunday as the sixtieth 
day), the taxpayer may file a petition with the Bo&rd of 
Tax Appeals for a redetermination of the deficiency. 
Except as otherwise provided in subdivision (d) or (f) 
of this section or in Section 279, 282, or 1001 no assess¬ 
ment of a deficiency in respect of the tax imposfed by 
this title and no distraint or proceeding in court for its 
collection shall be made, begun, or prosecuted until such 
notice has been mailed to the taxpayer, nor untfl the 
expiration of such 60-day period, nor, if a petition has 
been filed with the Board, until the decision of the Board 
has become final. Notwithstanding the provisions of 
Section 3224 of the Revised Statutes the making of such 
assessment or the beginning of such proceeding oi* dis¬ 
traint during the time such prohibition is in forcq may 
be enjoined by a proceeding in the proper court. 

| 

Period of Limitation Upon Assessment and! 

Collection of Tax 

Sec. 277 ( b) The running of the statute of limita¬ 
tions provided in this section or in Section 278 op the 
making of assessments and the beginning of distraint 
or a proceeding in court for collection, in respect of any 
deficiency, shall (after the mailing of a notice finder 




subdivision (a) of Section 274) be suspended for the 
period during which the Commissioner is prohibited 
from making the assessment or beginning distraint or 
a proceeding! in court, and for GO days thereafter. 


Fiduciaries 

Sec. 281 (a) Upon notice to the Commissioner that 
any person is acting in a fiduciary capacity such fiduc¬ 
iary shall assume the powers, rights, duties and priv¬ 
ileges of the taxpayer in respect of a tax imposed by 
this title or by prior income, excess-profits, or war-prof¬ 
its tax act (except as otherwise specifically provided and 
except that the tax shall be collected from the estate of 
the taxpayer), until notice is given that the fiduciary 
capacity lias terminated. 

(b) Upon notice to the Commissioner that any per¬ 
son is acting, in a fiduciary capacity for a person sub¬ 
ject to the liability specified in Section 280, the fiduciary 
shall assume, on behalf of such person, the powers, 
rights, duties, and privileges of such person under such 
section (except that the liability shall be collected from 
the estate of such person), until notice is given that the 
fiduciary capacity has terminated.) 

(c) Xotice under subdivision (a) or (b) shall be 
given in accordance with regulations prescribed by the 
Commissioner with the approval of the Secretary. 

(</) In the absence of any notice to the Commissioner 
under subdivision (a) or (b), notice under this title of 
a deficiency or other liability, if mailed to the taxpayer 
or other person subject to liability at his last known 
address, shall be sufficient for the purposes of this title 
even if such taxpayer or other person is deceased, or is 
under a legal disability, or, in the case of a corporation, 
has terminated its existence. 
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Taxes Under Prior Acts 




Sec. 283 ( a ) If after the enactment of this j Act the 
Commissioner determines that anv assessment! should 

i 

be made in respect of any income, war-profits, oi| excess- 
profits tax imposed by the Revenue Act of 1916, the Rev¬ 
enue Act of 1917, the Revenue Act of 1918, the Revenue 
Act of 1921, or the Revenue Act of 1924, or by any such 
Act as amended, the Commissioner is authorized 1 to send 
by registered mail to the person liable for such 1 tax no¬ 
tice of the amount proposed to be assessed, which notice 
shall, for the purposes of this Act, be considered a no¬ 
tice under subdivision (a) of Section 274 of this Act. 

In the case of anv such determination the amount which 

* 

should be assessed (whether as deficiency or as interest, 
penalty, or other addition to the tax) shall, exjeept as 
provided in subdivision (d) of this section, be computed 
as if this Act had not been enacted, but the amount so 
computed shall be assessed, collected, and paid in the 
same manner and subject to the same provisions and 
limitations (including the provisions in case or delin¬ 
quency in payment after notice and demand and the 
provisions prohibiting claims and suits for refund) as 
in the case of a deficiency in the tax imposed bv this 
title, except as otherwise provided in Section 277 iof this 
Act. 

i 

(b) If before the enactment of this Act any person 
lias appealed to the Board of Tax Appeals undqr sub¬ 
division (a) of Section 274 of the Revenue Act ojf 1924 
(if such appeal relates to a tax imposed by Title II of 
such Act or to so much of an income, war-profits, or 
excess-profits tax imposed by any of the prioi[ Acts 
enumerated in subdivision (a) of this section as was 
not assessed before June 3, 1924), and the appeal is 
pending before the Board at the time of the enactment 
of this Act, the Board shall have jurisdiction of tlie ap- 
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peal. In all such cases the powers, duties, rights, and 
privileges of the Commissioner and of the person who 
has brought the appeal, and the jurisdiction of the 
Board and of the courts, shall be determined, and the 
computation of the tax shall be made, in the same man¬ 
ner as provided in subdivision (a) of this section, ex¬ 
cept as provided in subdivision (j) of this section and 
except thati the person liable for the tax shall not be 
subject to the provisions of subdivision (d) of Section 
284. 

(j) In cases within the scope of subdivision (b) or 
(f) of this section where any hearing before the Board 
has been held before the enactment of this Act and the 
decision is rendered after the enactment of this Act, 
such decision shall, for the purposes of this title, be 
considered to have become final upon the date when it 
is rendered and neither parte shall have anv right to 
petition for a review of the decision. The Commissioner 
may, within one year from the time the decision is rend¬ 
ered, begin a proceeding in court for the collection of 
any part of the amount disallowed by the Board, unless 
the statutory period of limitations properly applicable 
thereto has expired before the appeal was taken to the 
Board. The court shall include in its judgment interest 
upon the amount thereof in the same cases, at the same 
rate, and for the same period, as if such amount were 
collected otherwise than by proceeding in court. In 
any such proceeding by the Commissioner or in any suit 
by the taxpayer for a refund, the findings of the Board 
shall be prima facie evidence of the facts therein stated. 

(k) Where before the enactment of this Act a jeop¬ 
ardy assessment has been made under subdivision (d) 
of Section 274 of the Revenue Act of 1924 (whether of 
a deficiency in the tax imposed by Title II of such Act 
or of a deficiency in an income, war-profits, or excess- 
profits tax imposed by any of the prior Acts enumerated 
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in subdivision (a) of this section) all proceedings after 
the enactment of this Act shall be the same a^ under 
the Revenue Act of 1924 as amended bv this Act!, except 

that- ‘ ! 

! 

(1) A decision of the Board rendered after the en- 

1 

actment of this Act where no hearing has been held by 
the Board before the enactment of this Act may be re¬ 
viewed in the same manner as provided in this] Act in 
the case of a tax imposed by this title; j 

(2) Where no hearing has been held bv the Board 
before the enactment of this Act, the Commissioner shall 

i 

have no right to begin a proceeding in court for the 
collection of any part of the deficiency disallowed by 
the Board; and 

(3) In the consideration of the case the jurisdiction 
and powers of the Board shall be the same as provided 
in this Act in the case of a tax imposed by this title. 

i 

I 

Title X. —Board of Tax Appeals i 

Sec. 1000. Title IX of the Revenue Act of ^924 is 
amended to read as follows: j 

Title IX.— Board of Tax Appeals 
“Organization and Procedure 

i 

“Sec. 904. The Board and its divisions shall have 
such jurisdiction as is conferred on them by Tijtle II 
and Title III of the Revenue Act of 1926 or by Subse¬ 
quent laws. The Board is authorized to impose j a fee 
in an amount not in excess of $10 to be fixed ijy the 
Board for the filing of any petition for the redetermina¬ 
tion of a deficiency after the enactment of the Revenue 
Act of 1926 and for the hearing of any proceeding jpend- 
ing at the time of such enactment. j 






Title XI. —General Provisions Repeals 

Sec. 1200. (a) The following parts of the Revenue 
Act of 1924 are repealed to take effect (except as other¬ 
wise provided in this Act) upon the enactment of this 
Act, subject to the limitations provided in subdivision 

(b): 


Title II (called “Income Tax’') as of January 1, 1925, 
except Section 257 and Sections 271 to 282, inclusive; 

Section 257 and Sections 271 to 282, inclusive (being 
certain administrative provisions of the income tax); 

Part I of Title III (called “Estate Tax”); 

Part II of Title III (called “Gift Tax”) as of Jan¬ 
uary 1, 1926; 

Title IV (called “Tax on Cigars, Tobacco, and Manu¬ 
facturers thereof”) except Section 400; 

Section 400 (being the tax on cigars and cigarettes) 
effective on the expiration of M0 days after the enact¬ 
ment of this Act; 

Title V (called “Tax on Admissions and Dues”) 
effective on the expiration of M0 days after the enact¬ 
ment of this Act: 

' r ifle VI (called “Excise Taxes") except subdivision 
(2) of Section 600; 

Subdivision (2) of Section 600 (being the tax on cer¬ 
tain automobiles) effective on the expiration of M0 days 
after the enactment of this Act: 

Title VII (called “Special Taxes"), effective on June 
M0, 1926; 

Title VIII (called “Stamp Taxes”), effective on the 
expiration of M0 days after the enactment of this Act: 

Sections 1004, 1005, 1006, and 1007. subdivision (a) 
of Section 11008, Sections 1009, 1010, 1011, 1012. 1014, 
1018, 1019. and 1020, subdivisions (a) and (b) of Sec¬ 
tion 1021, subdivision (c) of Section 1025, and Sections 


34 









1026, 1027, 1028, 1029, 1030, and 1031 (being cerjtain ad¬ 
ministrative provisions). 

(5) The parts of the Revenue Act of 1924 wjiich are 
repealed by this Act shall (except as provided in Sec¬ 
tions 283 and 318 and except as otherwise specifically 
provided in this Act) remain in force for the assessment 
and collection of all taxes imposed by such Act, and for 
the assessment, imposition, and collection of all inter¬ 
est, penalties, or forfeitures which have accrued or may 
accrue in relation to any such taxes, and for the assess¬ 
ment and collection, to the extent provided in tlje Rev¬ 
enue Act of 1924, of all taxes imposed by prior income, 
war-profits, or excess-profits tax acts, and i^or the 
assessment, imposition, and collection of all interest, 
penalties, or forfeitures which have accrued pr may 
accrue in relation to anv such taxes. In the case of anv 

v I j 

tax imposed by any part of the Revenue Act pf 1924 
repealed by this Act, if there is a tax imposed Idv this 
Act in lieu thereof, the provision imposing such tatx shall 
remain in force until the corresponding tax under this 
Act takes effect under the provisions of this Act. 

I 

REVENUE ACT OF 1928 
[45 Stat. L., P. 791, C. 852] 

Enacted May 29, 1928 

Suspension of Running of Statute of Limitations 

Sec. 504 (a) Section 277 (b) of the Revenue Xct of 
1926 is amended to read as follows: 

l 

“(b) The running of the statute of limitations 
provided in this section or in Section 278 pn the 
making of assessments and the beginning of dis¬ 
traint or a proceeding in court for collection, jin re¬ 
spect of any deficiency, shall (after the mailijng of 
a notice under subdivision (a) of Section 274) be 
suspended for the period during which the Com- 
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missioner is prohibited from making the assess¬ 
ment or beginning distraint or a proceeding in 
court (and in any event, if a proceeding in respect 
of the deficiency is placed on the docket of the 
Board, until the decision of the Board becomes 
final), and for 60 days thereafter.” 

(b) Subsection (a) of this section shall apply in all 
cases where the period of limitation has not expired 
prior to the enactment of this Act. 







